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I have the honor to transmit herewith the report of the Department 
for the year ending November 30, 1927. 
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Che Commonwealth of Massachusetts 


DEPARTMENT OF THE ATTORNEY GENERAL, 
Boston, Jan. 18, 1928. 


To the Honorable Senate and House of Representatives. 


Pursuant to the provisions of section 11 of chapter 12 of the Gen- 
eral Laws, I herewith submit my annual report. 

The cases requiring the attention of this Department during the 
year ending November 30, 1927, to the number of 9,077 are tabulated 
below: 


Corporate franchise taxcases. . .:°. . . . . . . 597 
Extradition and interstate rendition . . . . . . ... 319 
Grade crossings, petitions for abolitionof . . . . . ... 57 
Indictments for murder .. —— —— e:, fe ‘ : £ 45 
Land Court petitions ; : 123 
Land-damage cases arising from the taking of land by the Department 

of Public Works. , 75 
Land-damage cases arising from the taking of land by the Metropolitan 

District Commission. 58 
Land-damage cases arising from n the taking of land by the Department of 

Mental Diseases _ . 4 
Land-damage cases arising : from the taking of land by the Department of 

Conservation , 1 
Land-damage cases arising from the taking of land by the Department of 

Public Health Bee). a cell Leer een, Be Sala re ee 3 
Miscellaneous cases... Sa ale age “aan dee 1,715 
Petitions for instructions under inheritance tox lawe Bo ee pa SPN ee 51 
Public charitable trusts .. ee 229 
Settlement cases for support of penseus | in State hospitals =r 64 


All other cases not enumerated above, which include suits to require the 
filing of returns by corporations and individuals and the collection of 
money due the Commonwealth. . . . . . . . . 5,736 


Fortunately, the past year has witnessed a great decrease in the 
commission of serious crime. This condition, I believe, has been 
brought about by a more determined effort on the part of all law en- 
forcement agencies of the Commonwealth to procure the immediate 
apprehension, speedy trial and adequate punishment of the criminal. 
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The citizens of the Commonwealth and all who have contributed to 
the decrease in crime are to be congratulated. Nevertheless, the need 
of constant study of all phases of the criminal problem is apparent. 

The Sacco-Vanzetti case has concentrated the attention of the 
Nation, and, indeed, of foreign countries, upon our methods of law 
enforcement, and there can be no doubt that, as a result of the de- 
liberate misrepresentation and propaganda which accompanied this 
case, the fair name of the Commonwealth has been brought into a 
measure of disrepute with many unintelligent or misinformed persons. 

Acting under the provisions of G. L., c. 12, § 11, providing that 
the Attorney General “may, with the approval of the governor and 
council, prepare and publish such reports of capital trials that he 
deems expedient for public use,’’ I have recommended that the entire 
record, including all the evidence presented in the Sacco-Vanzetti 
case, be published, in order that the true facts in the case, which, in 
my opinion, cast no reflection upon Massachusetts justice, be pre- 
served for all time. 

One highly beneficial result of the Sacco-Vanzetti case is the in- 
tensive study which has been given to the general subject of murder 
trials, in all their ramifications, by the Judicial Council. 


Recommendations of Judicial Council. 


The following are recommendations of the Judicial Council relative 
to murder trials, which, I believe, should be enacted into law without 
delay: 

1. That motions for a new trial or any other proceeding, subsequent 
to the entry of an original appeal in the Supreme Judicial Court, should 
be made directly to that court. 

Such a law will undoubtedly have a strong tendency to prevent coun- 
sel for the accused, in murder cases, from filing a succession of baseless 
motions for a new trial and will permit disposition by the full court 
without unnecessary delay of all petitions for unusual remedies. 

2. That the Supreme Judicial Court be empowered to stay the 
execution of a sentence of death from time to time for definite and 
stated periods pending the final determination of any judicial question 
arising in or out of the case in which the sentence has been imposed. 

Such a provision would relieve the Governor and Council of the 
necessity and responsibility of granting respites in capital cases. 

3. That St. 1922, c. 508, be repealed, thus limiting the time within 
which motions for a new trial in murder cases may be filed, to one 
year, which rule applies to other felonies. 
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4. That the functions of the Supreme Judicial Court on appeal be 
so broadened that it will be empowered to pass upon the whole case, 
including questions of law or fact, and will have power to order a 
new trial upon any ground if the interests of justice appear to require 
it. This is the New York rule, and not greatly dissimilar from the 
English practice. During the Sacco-Vanzetti case our criminal system 
was subjected to criticism upon the ground that the Supreme Judicial 
Court could only concern itself upon appeal with questions of law. 

I also concur in the following general recommendations of the 
Judicial Council: 

1. That special justices should not be permitted to practice in their 
own courts. The practice undoubtedly tends to undermine confidence 
in the courts and makes it difficult for the presiding justice to pre- 
serve judicial impartiality. 

2. That G. L., c. 223, §§ 16 and 86, be amended so that papers 
served upon defendants, when suits are brought against them, shall 
state the facts and tell them what they are expected to do, instead 
of containing misleading directions and sometimes misstatements of 
fact under the seal of the court. 

3. That trial be given to the plan recommended by the Judicial 
Council whereby a defendant shall elect whether he desires to be 
tried by a jury or be permitted to waive jury trial in criminal cases 
other than capital cases. This method, already employed in Con- 
necticut and Maryland, has proved effective and economical. It 
would strongly tend to relieve the congestion of our criminal dockets 
and might eventually lead to the release of judges for work in the 
civil courts. 

4. That a law be enacted to expedite the final disposition of actions 
brought to collect debts as differentiated from actions which may 
generally be classified as controversial litigation. 

5. That the act allowing the chief justice of the Superior Court to 
call in district court justices to try misdemeanor cases with juries 
be made permanent. The system has worked well, and if abolished, 
the need of appointment of more Superior Court justices would soon 
become apparent. 


Judicial Salaries. 


I wish again to call to the attention of the Legislature the pressing 
need of an upward revision of the salaries of the justices of the Su- 
preme Judicial Court, the Superior Court, and the Land Court. The 
arguments in favor of increases in these salaries have been too fre- 
quently stated to render it necessary for me to repeat them here. It 











8 P.D. 12. 


is almost universally conceded that it is unreasonable to expect the 
most competent and able men at the bar to surrender their profitable 
practice to accept judicial appointment when that involves so serious 
a pecuniary sacrifice. 

It is, of course, not possible to pay our judges salaries commensu- 
rate with what they could earn in private practice, but it is advisable 
and highly necessary that the judges should be paid a sum which 
more nearly represents the value to the Commonwealth of their abil- 
ity and of their services than does the present scale of salaries. I 
cannot urge too strongly that the Legislature give favorable attention 
to the various bills now pending for increases in judicial salaries. 


Revision of the Jury System. 


I recommend that the present system of making up and drawing 
venires for petit juries be changed. It has come to my attention that 
political pressure has frequently influenced the selection of those who 
shall be placed upon jury lists. 

Responsibility for our juries should rest with some single individual. 

I therefore suggest legislation providing for appointment by the 
Governor of a person to be entitled “jury commissioner,” who shall 
be connected with and under the jurisdiction of the Secretary of the 
Commonwealth. It should be the duty of the jury commissioner to 
take complete charge of the preparation of jury lists, but the actual 
drawing of the names should be done by the clerks of the Superior 
Courts for the several counties. The jury commissioner should be 
responsible for the type of person selected for jury service. He should 
be the judge of whether or not a person is “of good moral character, 
of sound judgment and free from all legal exemptions,” subject, of 
course, to review by the court. He should have at his disposal the 
various police departments to aid him in the investigation of prospec- 
tive jurors and be empowered to employ as much of our election ma- 
chinery as in his judgment will facilitate the performance of his duties. 


Jury Fixing. 

There has grown up in the community the profession of “jury fixer,” 
composed of men who by the use of money have proved invaluable 
aids to guilty defendants. Unfortunately it is only upon rare occasions 
that action is taken to punish those engaged in this criminal business. 
It is my belief that the more frequent filing of petitions for contempt 
and the imposition of jail sentences will result in a lessening of the 
activity of the jury fixer. 


’ 
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Scire Facias. 


I recommend that an additional section be added to St. 1926, 
ce. 340, dealing with bail in criminal cases. This section should provide 
that in all cases where bail is given in a criminal! case the clerk of 
courts of the county in which the case rests shall forthwith transmit 
to the register of deeds for the county in which the land lies a form 
of document or caveat to be recorded, and which from its terms will 
clearly indicate that the parcel referred to has been furnished by the 
owner thereof as security for the appearance of the defendant when 
requested. The caveat recorded as above set forth should operate as 
a lien upon the land and buildings, subject, however, to prior encum- 
brances of record; the lien thus created to be discharged either upon 
the final disposition of the case or the payment of such sum as the 
court shall determine to be equitable, as provided for under the 
present law. In the event it becomes necessary to enforce the lien 
because of the failure of the surety to pay, the law should include a 
method for enforcing the same, which should be simple and swift. 

The purpose of bail in criminal cases is to permit a defendant to 
acquire his liberty so that he may properly prepare his defense, and 
at the same time ensure his presence in court when desired. Up to 
two years ago bail conditions were very lax, and many men of vicious 
tendencies and clearly guilty of serious violations of the law were given 
their liberty upon the furnishing of straw bail. This condition has been 
remedied to some extent by legislation passed in 1926, but chapter 340 
of the Acts of 1926 did not provide for every emergency. It is now 
possible when men furnish real estate security as bail, to arrest them 
on a scire facias execution issued after suit against them on their 
recognizances. Women are still exempt from arrest on executions, 
and while I am heartily in favor of the law protecting our womanhood 
in that respect, some special provision should be made for the further 
protection of the Commonwealth in cases where women give bail. 
Many hardened criminals, having been advised by competent attor- 
neys of this legal situation, have induced women to go their bail, 
on the assurance that in the great majority of instances suits are 
not diligently prosecuted to recover the penal sum of the recognizance, 
and that in any event they could never be subjected to arrest for fail- 
ure to pay. 

Our present system permits, after bail is furnished, the property 
to be transferred, either for or without value, and in either case the 
redress of the Commonwealth lies only in the arrest of the surety and 








10 P.D. 12. 


his subjection to an examination to determine whether or not he should 
be committed until the Commonwealth’s claim is satisfied. Such a 
system will inevitably become abused and only by the restriction of 
the transfer of the bail real estate and by additional legislation in the 
case of female sureties, can the Commonwealth hope to secure some 
redress for the failure of a defendant to appear at the bar of justice. 
In addition the law should give the District Attorney the right to 
bid in the property in the name of the Commonwealth and to give valid 
title to the same. 


Regulation of the Sale, Possession, and Use of Pistols. 


At the last annual session the General Court in an act approved 
April 27, 1927 (St. 1927, c. 326), amended the provisions of the Gen- 
eral Laws with respect to the licensing and sale of firearms. To a 
great extent these amendments strengthened the hands of the au- 
thorities in dealing with the pistol menace, as far as regulation by 
this Commonwealth could do so. 

In my opinion a pistol serves no useful purpose in the hands of 
law-abiding citizens. For protection in the home other types of 
weapon are more effective, and the possibility for concealment by 
criminals nullifies any possible benefit which may come from the 
ownership of such weapons by responsible members of the community. 
I feel that even more drastic laws could well be enacted with respect 
to the possession of pistols, even in the home. 

The National Crime Commission has prepared a draft of an act 
regulating the sale, possession, and use of firearms which it is endeav- 
oring to have passed by Congress and by the several States. The 
fact that it is impossible for a State to prevent the sale of firearms 
in interstate commerce renders congressional action necessary, and 
I hope the Legislature will consider the advisability of taking steps 
to insure that senators and representatives in Congress from this 
Commonwealth will support legislation to secure Federal regulation 
of the pistol menace. 


Recommendations of the District Attorneys. 


I submit herewith those recommendations of the District Attorneys 
in which I concur: 

1. That conspiracy to commit a felony be punished in the same 
manner as an attempt to commit that felony. 

2. That G. L., c. 274, §§ 2 and 3, be repealed, and that there be 
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substituted therefor a short section making accessories before the fact 
triable, guilty and punishable as principal felons. 

3. That technical, dilatory pleas and motions for specifications be 
filed within three days after return of indictment or entry of appeal. 

4. That if insanity is to be set up as a defense the defendant be 
required to file a statement to that effect before the jury is impanelled. 

5. If appropriation for criminal administration is exhausted before 
the end of the year, additional appropriation be made by county 
commissioners upon certificate of the Attorney General or District 
Attorney that public necessity or emergency requires it. 

6. In cases of extradition on lower eourt complaints, funds be 
advanced by the county treasurer upon order of the District 
Attorney. 

7. That the county treasurer advance to the District Attorney such 
money, approved by a judge of the Superior Court, as may be neces- 
sary for expenses and travel outside of the Commonwealth for in- 
vestigation or preparation for the trial of criminal cases. 

8. Expert testimony in capital cases be confined to experts ap- 
pointed by the court to give an impartial opinion. 

9. Right of appeal by the Commonwealth on questions of law; 
the appeal to be allowed on all questions raised throughout a trial. 

10. Amendment of the statute making criminal fecords available 
for the impeachment of witnesses, to the end that the word “convic- 
tion” be defined so as to include all cases which have been disposed 
of, whether by placing on file or probation, or plea of nolo contendere. 

11. That the larceny statute, G. L., c. 266, § 30, be amended so 
as to enable the court to impose a sentence of not more than twenty 
years in State Prison for the larceny of property exceeding $2,000 
in value. 


Police Departments. 


Today serious crime is not a local matter, owing to the ability of the 
criminal to commit a crime in one community and rush by automobile, 
to another, perhaps committing a crime there, before returning to his 
home at some point perhaps fifty or one hundred miles away. It is 
obvious, therefore, that under present-day conditions, in order to ob- 
tain information, facilitate apprehension, hasten conviction and secure 
the use of uniform methods of capture and a uniform administration 
of the criminal law, the ideal police system would be one operated 
from a common point and one whose activities would cover the whole 
Commonwealth without regard to town or city lines. I believe that 
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the consolidation of the police departments throughout the State will 
eventually come, but do not feel that the present Legislature is ready 
to enact laws creating such a radical change. 


Legislation in Aid of Police Departments. 


One of the advantages gained by consolidation of police departments 
would be speedy notification to police units throughout the State of 
all matters requiring their attention. The city of Boston has pointed 
the way to obtain much the same result under the present organiza- 
tion of our police. The city has installed a communication system 
operated from police headquarters at Boston. An operator at head- 
quarters operates a machine with keys similar to a typewriter, and 
whatever is written by him is simultaneously printed in twenty-one 
stations in Boston. 

I would recommend that this system, operated from a central station, 
be required by legislation to be installed in all police stations of the 
Commonwealth so far as practicable. 


Bureau of Identification of Criminals. 


The bureau for the identification of criminals, including the finger 
print bureau, is now located in the Department of Correction. Inas- 
much as that Department does not deal directly with the apprehension 
of criminals, I would recommend that the Legislature provide for 
the transfer of this bureau to the Department of Public Safety, where 
it is constantly needed in the work of apprehending criminals who com- 
mit serious crimes. 


Identification of Stolen Property. 


In a consolidated police department reports of stolen property 
would be transmitted to a central office. The same result can be ac- 
complished by the establishment of a central bureau for the identi- 
fication of stolen property in the Department of Public Safety. At 
the same time reports of pawnbrokers, second-hand dealers and dealers 
in antiques regarding their transactions should be required by legisla- 
tion to be sent to the central bureau. By this method all police de- 
partments in the Commonwealth would benefit by the ability of this 
central organization to check the reports of property purchased or 
sold by dealers and the reports of property stolen. It is a well-known 
fact that the bulk of the property stolen eventually falls into the 
hands of the above-mentioned dealers. 
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Antique Dealers. 


I recommend legislation requiring that antique dealers be registered 
and required to report their transactions. The selling of antiques 
has become an important matter, and most of the stolen antiques 
which have been recovered have been found in the hands of dealers. 


Detective Laboratory. 


The quarters used by the firearms expert in connection with the work 
of the Department of Public Safety have become so congested that it 
is necessary to provide more room. In addition, the Legislature should 
see to it that sufficient appropriation is given to purchase additional 
equipment. Not only do the photographs, photomicrographs and 
microscopic examinations of this Department furnish almost conclu- 
sive proof in trials, but they have a strong tendency to cause criminals 
to confess when confronted with them, and thereby save the Common- 
wealth a great deal of expense by making trials unnecessary. All 
police departments in the Commonwealth should be brought to realize 
that this laboratory is available to them at all times. Thus another 
of the advantages of consolidation could be obtained under the present 
organization of police departments, and the Commonwealth would 
profit materially. 

Motor Vehicles. 


Among those who have been studying the motor vehicle situation 
there seems to be a division of opinion as to whether or not a traffic 
commission or a commission handling general motor vehicle affairs 
is needed in Massachusetts at the present time, on the one hand, or 
whether, on the other hand, legislation is the better method of hand- 
ling the situation. 

After an examination of the motor vehicle laws of various States, 
the laws of our Commonwealth seem to be, in the main, adequate, 
with a few exceptions, to take care of the present situation. 

Our problem seems principally to be a question of adequate policing 
and the enforcement of our present laws. If a traffic commission, or 
a similar body dealing with motor vehicle affairs, were created, the 
policing end of the problem would still be present. 

This is not said by way of criticism of the police who are handling 
the problem at the present moment. It is rather with a hope that 
cities and towns and the State itself may be permitted to employ 
more men, so that this important part of police work will be more 
thoroughly covered. 
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Uniform Traffic Signals and Signs. 


One cause of confusion to the resident driver as well as to the oper- 
ator of a motor vehicle who comes in from another State is the lack 
of uniformity in traffic signs and signals. For instance, it is popu- 
larly understood that a red light at an intersection of ways means 
“stop,” and yet in some towns a red light is placed at the junction of 
roads as a mere caution. This light does not go on and off, but re- 
mains on constantly, and many times persons reaching such a point 
have waited many minutes before they have come to the realization 
that the red light is not a signal for them to stop. 

One of our States, Pennsylvania, has made a law providing that 
colored lights used in relation to the movement of traffic shall have 
certain specific meanings. Others have made provision that certain 
signs commonly used to direct traffic should be made uniform 
throughout the State. 

I recommend that the matter of uniform traffic signals and signs 
be considered with a view to legislation thereon. 


Automatic Signals. 


In various cities and towns of the Commonwealth automatic signals 
purporting to direct the movement of traffic have been installed. A 
question has been raised as to whether or not these automatic signals 
when operated from a central station or operated without the presence 
of a police officer in charge of directing traffic can subject persons 
disregarding them to a penalty under the laws of this Commonwealth. 

I recommend that the Legislature consider this matter with a view 
to clearing up any doubt. 


Boulevard Stops. 


Towns and cities at the present time have no authority to re- 
quire vehicles about to enter a main thoroughfare to stop before 
entering. Such a by-law would be repugnant to G. L., c. 89, § 8, as 
amended by St. 1926, c. 330, which provides the general rule that 
every driver of a motor or other vehicle approaching an intersecting 
way shall grant the right of way at the point of intersection to 
vehicles approaching from his right, provided that such vehicles are 
arriving at the point of intersection at approximately the same instant; 
except that whenever traffic officers are standing at such intersection 
they shall have the right to regulate traffic thereat. 
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It would tend toward greater confusion if the Legislature should 
extend to cities and towns the privilege of passing by-laws providing 
that vehicles approaching a main thoroughfare should be brought to a 
stop before entering, for we would have a situation where one town 
would have such a rule and the next town located on the same high- 
way would not have such a rule. Endless confusion would result, and 
undoubtedly the number of accidents would increase tremendously. 
If any legislation concerning such stops on main thoroughfares is to 
be introduced, it should be drawn with a view toward uniform appli- 
cation throughout the State. 


The Right of Way Law. 


Many accidents are occurring daily because of the failure of motor- 
ists to observe the right of way law, cited above, which is now in 
force. The Legislature has provided no penalty for the failure of 
motorists to observe that law. 

I recommend that the Legislature affix a penalty for the breach 
thereof. Once a penalty is attached those persons who habitually 
disregard the law will be brought to the realization of their responsi- 
bility in regard thereto. 


Stolen Automobiles. 


There is a prevalent practice among those who steal automobiles to 
store them in private garages, barns and warehouses until such time 
as the search for them has subsided or until the cars can be regis- 
tered under a new name and new registration plates therefor can be 
obtained. 

California requires every owner or lessee of any building used for 
the purposes of a private garage, who rents the building, or space 
therein, for the storage of a motor vehicle, to report the fact within 
twenty-four hours, together with the name of the person renting and 
a description of the motor vehicle stored therein, including the name 
of the maker, the motor number and the registration number. 

I recommend that the Legislature consider the advisability of en- 
acting such a law in this Commonwealth, requiring such report to 
be made to the Registrar of Motor Vehicles, and that the requirement 
of the report be extended to all places where motor vehicles are stored 
for hire, including warehouses. 
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Identification of Licensees. 


A number of States, including New York and Illinois, require that 
chauffeurs present with their applications for a license photographs of 
themselves, taken within thirty days. The photograph is affixed to 
the license when granted. Frequently persons not authorized to drive 
automobiles, driving stolen cars and committing other crimes, carry 
with them licenses not their own. A photograph affixed to a license 
would in many instances be a help toward identifying a person driving, 
and would prevent unauthorized operation of a motor vehicle on a 
license belonging to another. It might be advisable that photographs 
be attached to all licenses to operate motor vehicles, and, in addition, 
a die should be used which would make an impression on the photo- 
graph and on the paper behind it, so as to prevent an exchange of 
photographs or counterfeiting. 


Operation of Motor Vehicles. 


The Judicial Council, in its report for 1927, recommends that 
G. L., c. 90, § 24, as finally amended by St. 1926, c. 253, be amended 
by inserting after the word “so” in the third line the word “negli- 
gently”, — so as to read as follows: 


Whoever upon any way operates a motor vehicle recklessly, or while under the 
influence of intoxicating liquor, or so negligently that the lives or safety of the 
public might be endangered, or upon a bet or wager or in arace, ... 


I am of the opinion that the statute should not be amended. It 
provides an efficient method of meeting the evil of the dangerous opera- 
tion of motor vehicles upon our highways by persons who might other- 
wise escape any penalty for their actions. In many cases it is extremely 
difficult, if not impossible, to produce evidence of recklessness or 
negligence, even though it is apparent that the defendant is guilty of 
such conduct beyond all reasonable doubt. The present statute has 
been found to be a wise and desirable measure, and its careful and 
just enforcement may well be safely left to the proper authorities. 

If a change is to be made I recommend that the words “wilfully” 
and “recklessly” be inserted as well as the word “negligently.” The 
word “negligence” does not embrace or include wilful or reckless 
misconduct, and no conviction could be procured on this count if the 
defendant’s conduct was wilful or reckless. The Supreme Judicial 
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Court has stated in several cases that “negligence” and “wilful and 
reckless misconduct” are different in kind, and that neither one includes 
the other. See Prondecka v. Turners Falls Power Co., 238 Mass. 239. 

The Judicial Council, in its report, has stated that it is sufficient to 
insert the word “negligently,” as the court and jury may be safely 
trusted to find a person who operates wilfully or recklessly guilty 
within the common sense meaning of the word “negligently” thus 
inserted. As indicated above, this is not a correct statement of the 
law, as the word “negligently,” under our decisions, does not and 
cannot include wilful and reckless misconduct. It is true that another 
clause of the statute in question provides a penalty for recklessly 
driving a motor vehicle, but as a practical matter it is highly advisable 
to make the count under discussion broad enough in its terms to 
include not only the negligent operation of a motor vehicle but also 
the operation thereof in a wilful or reckless manner. 


Compulsory Automobile Insurance. 


St. 1925, c. 346, as amended, provides that an assistant attorney 
general shall be one of the three members of the Board of Appeal 
created by the statute. The designation of Assistant Attorney Gen- 
eral Roger Clapp as a member of such Board, which had been made 
by my predecessor in office, was confirmed by me, and he continues 
to hold this position. The work of this Board has played a very 
considerable part in rendering effective the unique system of com- 
pulsory automobile liability insurance inaugurated by this Common- 
wealth. 


Suggestions for Amendment of the Laws regulating the Sale of Securities. 


His Excellency the Governor, in his annual message to the General 
Court, both in 1927 and in 1928, has suggested certain reforms in the 
laws regulating the sale of securities. The present act, familiarly 
known as the “Blue Sky” Law and contained in St. 1921, c. 499 (G. L., 
ec. 110A), entrusts to the Department of Public Utilities the regula- 
tion of the licensing and sale of securities within the Commonwealth. 
Since the passage of this act, due in part to the efforts of the officials 
of the Department of Public Utilities and in part to the efforts of 
citizens of the community with a high sense of civic duty, such as 
the gentlemen engaged in the activities of the Boston Better Business 
Bureau, some improvement has taken place in conditions surrounding 
the sale of securities. 











18 P.D. 12. 


For a number of reasons, however, the present act does not provide 
sufficient protection for small investors from the fraudulent activities 
of unscrupulous stock operators. The Department of Public Utilities 
is, properly, primarily charged with the regulation of the great pri- 
vately owned companies engaged in public and quasi-public service, 
such as the railroads and the lighting and gas companies. The energy 
of that Department in recent years has been, of necessity, largely 
taken up with the great mass of business connected with the regula- 
tion of the rates charged by these public utilities, which presents 
many difficult and intricate problems which can well consume the 
whole time of that Department. As a result of the demands upon the 
time of the Public Utilities Commission and because of an inadequate 
staff of investigators, that Commission has found it impossible to give 
to the regulation of the sale of securities the attention which that 
important matter really deserves. 

The security problem is one almost entirely foreign to the natural 
scope of activity of the Department of Public Utilities, and it is dif- 
ficult for them to transfer their attention from the field of utility 
regulation, which occupies the greater portion of their time and inter- 
est, to that of stock regulation, which is far removed from their natural 
field. It would seem wise, therefore, to relieve the Public Utilities 
Commissioners of a great deal of the burden now laid upon them with 
respect to the regulation of the sale of securities, not only because 
the Commission can ill afford the time and energy required to regu- 
late and combat the present serious situation in the security field, 
but also because that serious situation needs prompt and energetic 
attention. 

In accordance with the suggestion of His Excellency, I recommend 
that the responsibility for investigating and proceeding against fraud- 
ulent stock operators be placed in the Department of the Attorney 
General, who is the chief prosecuting officer of the Commonwealth, 
and that he be given adequate legal and police assistance for the 
purpose of investigating and proceeding against fraudulent operators, 
both in the courts by way of criminal prosecution and before the 
Department of Public Utilities for the purpose of seeing that the 
licenses of those whose activities are unlawful are revoked. 

For many reasons the actual granting and revoking of licenses to 
deal in securities should remain in a quasi-judicial body. The Public 
Utilities Commission is such a body and the responsibility for passing 
upon the merits of cases presented to them by the Attorney General 
should be left in their hands, with the present adequate provisions for 
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appeal to the courts from their decisions. It might well be that the 
General Court would not feel justified in entrusting to an elective offi- 
cer the responsibility for granting and revoking the licenses to carry 
on an important business, and it is also true that that important 
function should not be left to the official who investigates the case 
and prepares it, but should be exercised by a body at least quasi-judicial 
in its nature. 

New York, by an energetic and well-directed campaign on Ithe part 
of the Attorney General, has to a great extent eliminated fraudulent 
dealings in securities in that State. By virtue of the provisions of 
the so-called Martin Fraud Act in force in that State many of the 
fraudulent operators in the security field have been driven from New 
York by permanent injunctions, and have taken refuge in the neigh- 
boring States, particularly in Massachusetts, where they are still con- 
ducting extensive operations. The “Blue Sky” Law, actively enforced, 
can do much to eliminate the menace of these fraudulent operations. 
In my opinion, it should be supplemented by legislation giving to 
the Attorney General powers of investigation and of proceeding in the 
courts, similar to those given to the Attorney General of New York 
by the Martin Act. By such an act the Attorney General would be 
able to proceed in the courts by a bill in equity to enjoin particular 
fraudulent schemes which threaten to result in injury to the public 
welfare. Such legislation would provide a preventive remedy, which 
would forestall the evils of stock frauds rather than leave the Com- 
monwealth to proceed by way of criminal prosecution, always of 
slight value after the damage has been done to those who have been 
defrauded. 

After consultation with the Commissioners of the Department of 
Public Utilities, especially with Hon. Lewis Goldberg, who has been 
of material assistance to me in this matter, I have prepared a draft of 
a bill, submitted herewith, amending the “Blue Sky” Law in certain 
particulars, which would carry out the reforms which I have suggested 
above. 

I am also grateful to the officers of the Boston Better Business 
Bureau for their helpful suggestions throughout the year. 

I should also refer to two closely allied matters which have been 
brought to my attention and which I believe the Legislature should 
investigate. The first arises out of the practice of issuing so-called 
“interim certificates’”’ by bond houses which are floating securities, 
prior to the delivery of the actual security. Upon the payment for 
the security to be issued, the company furnishes the purchaser with 
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a certificate entitling him to receive a bond “as, when, and if” that 
bond is finally issued. The company is entitled to take the money and 
mingle it with its general funds and use it for any purpose whatsoever, 
being under only a contractual obligation to deliver to the holder of 
the interim certificate the bond specified or the money paid plus 
interest. The purchaser, unless well informed on such matters, usually 
thinks that the interim certificate is as good as the bond, and fre- 
quently, no doubt, is deceived by the form of the certificate and by 
the salesman into such a belief. 

In my opinion, the situation is fraught with many possibilities of 
fraud and I feel that legislation might well be passed requiring the 
money received at the time of the issuance of the interim certificate to 
be deposited by the company issuing the certificate in a separate 
account, to be used only for the purchase of the bonds, so that the 
holder of the certificate may be certain of receiving either the bond 
to be delivered to him or the return of his money. Such legislation 
would make the company in substance trustee of all money paid in 
for the purchase of such certificates. As in many cases it is neces- 
sary for the companies floating bond issues to purchase the securities 
behind the bonds before issuing them, such legislation should provide 
for the use of the funds paid in for the purpose of the purchase of 
securities or property upon which the bonds are secured prior to the 
actual issue of the bonds. As this matter involves problems of vast 
importance to investment bankers generally, any legislation should be 
prepared in close co-operation with representatives of those dealing 
in such investments, so that their requirements and needs may be 
adequately protected, at the same time protecting the public from 
misuse of a very useful business convenience by unscrupulous operators. 

A second matter in the security field which I should mention is 
in connection with the present growth of investment trusts. An in- 
vestment trust properly managed and controlled by conscientious and 
capable business men is in all respects a satisfactory medium for 
protecting the savings of small investors. Such a trust unquestion- 
ably enables them to obtain a wide distribution of risk in stock 
investment which they could obtain in no other way. Because, how- 
ever, of the intervention of trustees in this method of caring for 
savings of small investors there is present not only the risk of bad 
management of the companies whose stock the trust carries but also 
the danger of either careless or fraudulent management of the trust 
itself. 
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This type of investment, which should be encouraged by the Com- 
monwealth when properly conducted, should, in my opinion, be so 
protected that small investors will run no danger of loss because of 
the fraudulent management of such trusts. The interests of the bank- 
ing houses and corporations conducting such trusts should be carefully 
considered and they should not be in any way unduly hampered by 
legislation; but because the appeal of these investment trusts is so 
largely to the man of small means, I urge that the General Court 
consider carefully what measures, if any, are necessary for the pro- 
tection of citizens making use of the investment trust as a savings 
device. 


Billboard Cases. 


The so-called billboard cases are a group of bills in equity, consoli- 
dated by order of court, brought by various billboard companies and 
owners to enjoin the enforcement of the rules promulgated by the 
Department of Public Works under the authority of legislation au- 
thorizing the regulation of billboards. During the past year hearings 
in these cases have proceeded before the master appointed by the court, 
Frank H. Stewart, Esq., and the cases have been advanced materially. 

The billboard companies who are complainants in this action found 
it advisable to widen the scope of their bill in equity considerably by 
amendments, and the allowance of the amendments by the court 
necessitated several weeks’ work by the members of the staff of this 
Department in preparing an answer to the new allegations, which 
covered over one hundred printed pages. The pleading incident to 
the amendments inevitably delayed the cases for some time. At the 
present time the complainant billboard companies have not finished 
presenting their case before the master and probably will not do so 
for some months to come. 

In a case involving as many detailed facts as these billboard cases, 
other engagements of counsel are bound to interfere materially with 
the prompt presentation of it before a master, and hearings have at 
present been suspended because of the engagement of counsel for the 
billboard companies in extended hearings in a case in the Federal 
courts. It is hoped that the hearings in the Federal courts will be 
finished by the middle of February, at which time hearings in the 
billboard cases will be resumed. The cases will be prosecuted vigor- 
ously during the coming year, and the questions of law raised by the 
report to be filed by the master should be argued in the Supreme 
Judicial Court in the not long distant future. 
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The Commonwealth has as yet had no opportunity to present evi- 
dence sustaining the constitutionality of the legislation regulating the 
billboard nuisance. As soon as the billboard companies complete the 
presentation of their evidence before the master, the Commonwealth, 
in co-operation with counsel for the town of Concord, also a re- 
spondent in these cases, will present evidence which the Commonwealth 
contends sustains the constitutionality of the statute and the rules en- 
acted in accordance with the statute. 


The Initiative and Referendum. 


One of the most important of the duties which fall upon the At- 
torney General is to certify or to decline to certify initiative petitions. 
Amendment XLVIII of the Constitution provides, in substance, that 
no initiative petition shall be filed with the Secretary of the Common- 
wealth until it has been submitted to the Attorney General and he has 
certified that the measure intended for enactment is in proper form 
for submission to the people and that it is not substantially the same 
as any measure which has been qualified for submission or submitted 
to the people within three years of the succeeding first Wednesday in 
January, and that it contains only subjects not excluded from the 
popular initiative and which are related or which are mutually de- 
pendent. 

During the past calendar year eleven initiative petitions have been 
submitted to the Attorney General. Some of them have been with- 
drawn, but others he has had to consider. The Attorney General 
is bound by the language of the amendment and cannot certify as 
proper for submission any petition which contains a measure having 
in it the excluded matters specifically set forth in the amendment, 
nor one containing certain propositions inconsistent with rights of 
the individual specifically named in the amendment, nor one which 
is defective in any point of form. Hearing has been given to parties 
interested, either on behalf of or in opposition to measures proposed by 
initiative petitions, in order that ample opportunity might be given 
for an expression of opinion as to the questions of law and fact in- 
volved in the determinations which the Attorney General is required 
to make. The Supreme Judicial Court of this Commonwealth, in the 
case of Anderson v. Secretary of the Commonwealth, 255 Mass. 366, 
has held that the question as to whether the preliminary require- 
ments for an initiative petition, prescribed by the Constitution, have 
been complied with is for the determination and the decision of the 
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Attorney General, and that, in the absence of bad faith, his deter- 
mination and decision is final and cannot be set aside by the Supreme 
Court. 


Settlement of Small Claims against the Commonwealth. 


Since the period covered by my predecessor’s last annual report 
thirty-one claims have been made against the Commonwealth under 
St. 1924, c. 395. Of this number, eighteen were approved, represent- 
ing a total payment of $2,977.58; nine were heard and disallowed; 
and four, aggregating $170, are still pending. In six matters the 
Department co-operated with the House Committee on Ways and 
Means, investigating the facts and reporting upon claims embodied 
in proposed legislation. 

Of the claims dealt with as above, twenty-one arose from auto- 
mobile accidents, one of which resulted in the death of a motor 
cyclist; two were for remuneration for peculiar services; two were 
for property damage suffered by lessees at Commonwealth Pier; one 
for a fall on icy steps; one for property lost at a State hospital; one 
for a fall on a manhole cover on the Charles River Esplanade; two 
for wearing apparel damaged at the State House; and one for de- 
struction of tubercular cattle. 


Shellfish Industry. 


In June, 1927, the Commissioner of Public Health, upon being in- 
formed by the Attorney General of the latter’s opinion that under 
the law as it now stands (G. L., c. 130, § 139, as amended by St. 
1926, c. 370), the Commissioner was without power to recall or enforce 
the return of certificates relative to the condition of tidal waters and 
flats in respect to contamination, ceased to issue such certificates. 
Later a conference was held by the Attorney General with the Com- 
missioner and with a large number of persons interested in the shell- 
fish industry, and a new set of regulations was compiled by the De- 
partment of Public Health relative to the issuance and use of such 
certificates, commonly known as bed certificates, and the Commissioner 
began again to issue the same. It was plainly stated by the Commis- 
sioner at this conference that he would hold the houses shipping shell- 
fish out of the State strictly responsible for the quality of the shellfish 
so handled by them. 

I recommend the passage of legislation which will enable the De- 
partment of Public Health to exercise certain supervision over the 
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shellfish industry, that it may afford to the inhabitants of this Com- 
monwealth the same protection against infected shellfish which it is 
now able, under existing statutes, to provide for the citizens of other 
States. 

Under the existing provisions of said G. L., c. 130, § 139, as 
amended, the Commissioner of Public Health is authorized to make 
rules and regulations relative to issuing tags or certificates con- 
cerning shipments or consignments of shellfish to points outside 
the Commonwealth. The giving of these tags or certificates by the 
Commissioner to houses exporting shellfish from Massachusetts is 
dependent upon the purity of the product so shipped by such houses, 
respectively, and the obtaining from him of such certificates or tags 
by such shippers is treated by other States as a necessary prerequisite 
to the handling of shellfish shipped from Massachusetts in the markets 
of such other States. The Commissioner of Public Health has no 
such power at the present time relative to the shipment, consignment 
or use of shellfish within the Commonwealth. He is therefore unable 
to provide the same protection to the inhabitants of Massachusetts 
as the statute enables him to give to those of New York and other 
States. This inequality in the power of enforcement of the laws di- 
rected toward maintaining the purity of sea food should be remedied, 
and adequate authority given to the Commissioner or to the Depart- 
ment of Public Health to deal with shellfish used, shipped or consigned 
to points within as well as without the Commonwealth. 


Public Administration. 


Because of the possible interest of the Commonwealth in these 
estates by way of escheat, the Department of the Attorney General, 
representing the Treasurer and Receiver General, is interested in the 
administration of the estates of persons who have died without known 
heirs. At the present time such estates are administered by public 
administrators who are compensated by such charges as are allowed 
by the Probate Court upon the rendering of the administrator’s ac- 
counts. These charges vary fairly directly with the size of the estate. 
From time to time dissatisfaction is expressed with the system by 
which these estates are administered, a system which leaves the proper 
administration of that estate to the individual initiative of a public 
administrator selected more or less by chance by some person inter- 
ested in the estate. 

It has been suggested by persons interested in the question, including 
certain public administrators, that these duties could be more prop- 
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erly carried out by some salaried public official, as, for instance, the 
register of probate in each county through delegation of the duties to 
an assistant register. The present system has worked satisfactorily 
for some years and should not be changed unless it is certain that a 
new method can be devised which will result in benefits commensu- 
rate with the weight of the additional duties imposed upon the public 
official to whom the administration of such estates is to be committed. 
The advisability of any action in this matter cannot be properly de- 
termined without a careful investigation of the whole situation with 
respect to public administration, and I suggest that some provision 
for such an investigation might well be made by the General Court. 


Fraud in State Examinations. 


For the purpose of eliminating fraud in State examinations a pen- 
alty should be imposed adequate to meet the situation. The bar 
examinations are not the only instances in which fraud has been 
discovered. In other cases I have been informed that an applicant has 
employed another person to take the examination in his place, a prac- 
tice which might well result in the issuing of a license to a person not 
properly qualified. 

It is difficult to secure convictions in cases of this type, and I recom- 
mend that legislation be enacted to deal directly with this evil. 


Disbarment of Attorneys. 


The law with reference to the disbarment of attorneys at law is, 
in my opinion, unsatisfactory and requires attention. G. L., c. 221, 
§ 40, as amended by St. 1924, c. 134, provides that an attorney may 
be removed by the Supreme Judicial or the Superior Court, and 
that, whenever a petition is filed for the removal of an attorney, the 
proceedings thereafter shall be conducted by an attorney to be desig- 
nated by the court. Under this recent law it has been the custom for 
bar associations to file petitions. It is my experience that the various 
bar associations of our Commonwealth do not function properly, with 
the result that there are many cases of members of the bar who de- 
serve censure at least, but who, because of the laxity of the bar asso- 
ciations, have escaped any manner of punishment. Many persons 
have made complaints to the bar associations first, and then to the 
Attorney General, because of the failure to secure any satisfaction 
from them. Several of the cases were ones in which attorneys were 
seriously at fault, and where, with prompt attention, victimized clients 
could have been aided. 
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I recommend the adoption of the suggestion embodied in the second 
report of the Judicial Council outlined on pages 29-33, namely: That 
the justices of the Supreme Judicial Court appoint in each county a 
“bar counsel,” whose duty it shall be to make a preliminary investi- 
gation respecting any complaint of professional misconduct on the part 
of a member of the bar; and shall appoint three or more “bar mas- 
ters,’ who shall hear such cases as the bar counsel deems it proper 
to submit to them; that witnesses may be summoned to testify 
before them, and shall be sworn; that the records of all such cases 
shall be filed with the clerk of courts and shall be public records; 
that the bar masters shall either (a) dismiss the case, or (b) administer 
a written censure to the person charged, or (c) report their findings 
to the Supreme Judicial Court; that any findings so reported shall be 
conclusive of the facts, and after the filing of the same and after such 
hearing, if any, as the court shall order, the court shall either dismiss 
the case, censure the person charged or suspend or disbar him. 

The present system of voluntary unofficial agencies undertaking 
the work of investigating complaints has not been satisfactory. Bar 
associations have no official standing and have no power to summon 
witnesses or administer oaths. In addition thereto, their failure to 
act promptly in all cases has caused a lessening of public respect for 
their work. 

An official body of competent men will soon regain the confidence 
which has been lacking for several years. Attorneys themselves 
are prone, under the present arrangement, to do things which otherwise 
they would not do if they knew that their actions would be carefully 
scrutinized by constituted authority, with the probability that punish- 
ment would follow. 


Rules and Regulations of the Director of Forestry. 


G. L., c. 132, § 34, gives to the Director of Forestry authority to 
make certain rules and regulations relative to hunting and fishing 
in the state forests. No penalty is provided for a violation of such 
rules and regulations, and I recommend that the Legislature provide 
such a penalty. 

Revocation of Plumbing Licenses. 


The State Examiners of Plumbers are considerably hampered in 
their important work for the reason that they have not an adequate 
power to revoke plumbing licenses. Many vexatious instances occur 
where the only feasible remedy is a revocation of the license. Plumb- 
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ers are aware of the fact that the power of the Examiners to revoke 
is very limited and certain of them, conscious of this fact, frequently 
pay little or no heed to laws and regulations. No more effective 
method of dealing with this situation can be found than that of 
conferring upon the examiners the power to revoke for sufficient cause. 
A section should be inserted in G. L., c. 142, similar to section 4 of 
chapter 141, which chapter deals with “supervision of electricians.” 
Said section 4 is as follows: 


No certificates issued under this chapter shall be assignable or transferable. 
They may, after hearing, be suspended or revoked by the examiners upon failure 
or refusal of a licensee to comply with the rules and requirements of the examiners, 
or for other sufficient cause. 


Report of Joint Special Committee on Elections. 


I recommend that the report of the Joint Special Committee on 
Elections be accepted in so far as it deals with corrupt practices and 
with the proposed amendments to articles XXI and XXII of the 
amendments to the Constitution of Massachusetts. 


Interstate Rendition and Extradition. 


During this fiscal year 328 interstate rendition cases were handled 
and 1 extradition case. Of these cases 113 were for non-support, 
desertion or abandonment. 

There have been 15 hearings on the applications for rendition and 
two petitions for writs of habeas corpus. 

Charles Ponzi, after a vigorous fight to avoid being brought back 
to this Commonwealth, was eventually returned by the State of Texas 
on February 15, 1927. 


Department of the Attorney General. 


The number of official opinions rendered by the Department during 
the year was 99. 

The collections of the Department for the fiscal year amounted to 
$112,057.10. 

Four cases have been argued in the United States District Court and 
1 case before the United States Circuit Court of Appeals. One case 
was argued before the United States Court of Claims and 2 petitions 
for writs of certiorari before the Supreme Court of the United States. 
Fourteen cases have been argued before the Supreme Judicial Court of 
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this Commonwealth, and there have been 65 hearings and trials before 
a single justice of that court. There was 1 appearance before the 
Grand Jury for the County of Suffolk, and 42 trials in the Superior 
Court. Fourteen cases have been tried in the Probate Court, and 5 
cases in the local district courts. The Department has been in at- 
tendance at 19 hearings and conferences before the Industrial Accident 
Board. Fifteen hearings have been had on rendition. The Depart- 
ment has filed appearances in 120 cases in the Land Court. There 
were continued hearings before the master in the billboard cases. 


Publication of the Opinions of the Attorneys General. 


I recommend that a sufficient sum of money be appropriated for 
the purpose of continuing the publication of the opinions of the Attor- 
neys General, there now being, in my judgment, a sufficient number of 
public interest to warrant the publication of Volume VII. 

Annexed hereto is a draft of a bill entitled “An Act in regulation of 
the promotion and sale of securities and for the prevention of fraud,” 
a statement of appropriations and expenditures, a list of capital cases 
throughout the Commonwealth, and such official opinions rendered 
throughout the past year as it is thought may be of interest and which 
properly may be made public at this time. 


Respectfully submitted, 


ARTHUR K. READING, 


Attorney General. 
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AN ACT IN REGULATION OF THE PROMOTION AND SALE OF 
SECURITIES AND FOR THE PREVENTION OF FRAUD. 


Be it enacted, etc., as follows: 


Section 1. Clause (a) of section two of chapter four hundred and ninety-nine 
of the acts of nineteen hundred and twenty-one, being chapter one hundred and 
ten A of the General Laws, known as the Sale of Securities Act, is hereby amended 
by inserting at the end of said clause the following sentence: — The powers granted 
to the commission under this chapter, except where expressly provided to the 
contrary, may be exercised by a single commissioner or by a deputy or subordinate 
appointed by the commission to exercise such powers, subject to review as pro- 
vided by section seven of this chapter, — so as to read as follows: — (a) ‘“Com- 
mission”, the commission supervising and controlling the department of public 
utilities under chapter twenty-five. The powers granted to the commission under 
this chapter, except where expressly provided to the contrary, may be exercised 
by a single commissioner or by a deputy or subordinate appointed by the com- 
mission to exercise such powers, subject to review as provided by section seven of 
this chapter. 

Section 2. Clause (g) of section two of said chapter four hundred and ninety- 
nine of the acts of nineteen hundred and twenty-one, is hereby amended by strik- 
ing out the word “gross” in the third line of said clause, and by inserting after the 
word “negligence” in the third and fourth lines of said clause the words: — or 
made without the use of ordinary care in determining whether or not such mis- 
representation is true, — and by inserting after the word “commission” in the 
eleventh line of said clause the following: — and making or attempting to make in 
the commonwealth any fictitious or pretended purchases or sales of securities or 
commodities; or attempting to affect the price of securities or commodities by the 
use of any device, artifice, or scheme of fictitious or pretended purchases, sales, 
or transactions as are ordinarily known as wash sales; or publishing reports of 
fictitious or pretended sales or purchases or of wash sales, — so as to read as fol- 
lows: — (g) “Fraud” and “fraudulent” shall include any misrepresentation in 
any manner of a relevant fact, such misrepresentation being intentionally dis- 
honest or due to negligence or made without the use of ordinary care in determining 
whether or not such misrepresentation is true, and any promise or representation 
or prediction as to the future not made honestly and in good faith, or an intentional 
failure to disclose a material fact; the gaining directly or indirectly, through the 
sale of any security of an underwriting or promotion fee or profit, selling or man- 
aging commission or profit, so gross and exorbitant as to be unconscionable and 
fraudulent, and any scheme, device or artifice to obtain such a profit, fee or com- 
mission; and making or attempting to make in the commonwealth any fictitious 
or pretended purchases or sales of securities or commodities; or attempting to 
affect the price of securities or commodities by the use of any device, artifice, or 
scheme of fictitious or pretended purchases, sales, or transactions as are ordinarily 
known as wash sales; or publishing reports of fictitious or pretended sales or 
purchases or of wash sales; provided, however, that nothing herein shall limit or 
diminish the full meaning of the terms “fraud” and “fraudulent” as applied or 
accepted in courts of law or equity. 
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Section 3. Said chapter four hundred and ninety-nine of the acts of nine- 
teen hundred and twenty-one is further amended by inserting immediately after 
section sixteen of said chapter the following sections: — 

Section 17. Whenever it shall appear to the attorney general, either upon 
complaint or otherwise, that there is a violation of any of the provisions of this 
chapter or that in the advertisement, purchase, or sale within this commonwealth 
for future delivery of any commodity dealt in on any exchange or the delivery of 
which is contemplated by transfers of negotiable documents of title, or that in the 
sale, promotion, negotiation, advertisement, or distribution within this common- 
wealth of any security, including those exempted from the operation of the pro- 
visions of this chapter under section three, any person shall have employed, or 
employs, or is about to employ any device, scheme, or artifice to defraud or to obtain 
money or property by means of false pretense, representation, or promise; or that 
any person is engaged in or is about to engage in any fraudulent scheme or fraud 
as defined under clause (g) of section two of this chapter, or whenever he believes 
it to be in the public interest that an investigation be made, he may in his discretion 
require or permit any person to file with him a statement under oath or otherwise 
or upon written interrogatories as to all the facts and circumstances concerning 
the subject matter which he believes it is to the public interest to investigate. 

The attorney general may also require such other data and information as he 
may in his discretion deem relevant, and may make such special and independent 
investigations as he may in his discretion deem necessary, and for the purposes 
of such investigation the attorney general or such assistant attorney general as 
may be designated by him is empowered to subpoena witnesses, compel their at- 
tendance, administer oaths and examine them. 

If a person subpoenaed to attend such an inquiry fails to obey the demand of 
the subpcena without reasonable cause, or if a person in attendance upon such 
inquiry shall without reasonable cause refuse to be sworn or to be examined or to 
answer a question or to produce a book or paper when ordered so to do by the 
officer conducting such inquiry, or if a person fails without reasonable cause to per- 
form any act required to be performed hereunder, he shall be guilty of a misde- 
meanor. It shall be the duty of all public officers, deputies, assistants, subordinates, 
clerks or employees and of all other persons to render or furnish to the attorney 
general, or his designated assistant, when requested, all information or assistance 
in their possession or within their powers. Any officer participating in such in- 
quiry and any person examined as a witness upon such inquiry, who shall disclose 
to any person other than the attorney general or a properly designated assistant 
of the attorney general, the name of any witness examined or any other informa- 
tion obtained upon such inquiry, except as directed by the attorney general or his 
properly designated assistant, shall be guilty of a misdemeanor. 

Section 18. Whenever the attorney general shall believe from evidence satis- 
factory to him that any person is engaged in, or is about to engage in, any fraudulent 

practice or transaction, or any transaction heretofore referred to as against the 
public interest, he may file an information in equity in the superior court for the 
county of Suffolk, regardless of the county in which the transaction complained 
of arises, or in such county, in the name of the commonwealth, against such per- 
son, to enjoin such person and such other person or persons as may be involved 
therein from continuing in such fraudulent practices or engaging therein, or doing 
any act or acts in furtherance thereof, and upon satisfactory proof of the fraudu- 
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lent practice, fraud or other action against the public interest such decree may be 
entered awarding such preliminary or final injunction or temporary restraining 
order as justice and equity may require. 

Section 19. Upon a showing by the attorney general in his application for a 
preliminary injunction hereunder that the defendant named in the action or an 
officer thereof has refused to be sworn or to be examined or to answer a material 
question or to produce a book or paper relevant to the inquiry, when duly ordered 
so to do by the attorney general or an assistant attorney general delegated by him 
duly conducting an inquiry into the subject matter forming the basis of the appli- 
cation for such preliminary injunction, such refusal shall be prima facie proof that 
such defendant is or has been engaged in fraudulent practices as set forth in such 
application, and a preliminary injunction or temporary restraining order may 
thereupon issue without any further presentation of evidence by the attorney 
general. 

Section 20. In any proceeding in equity brought by the attorney general under 
the provisions of this chapter the court at any stage of the proceedings may ap- 
point a receiver of any or all property obtained by any party to the proceeding by 
means of fraudulent practices, including also all property with which such property 
has been mingled, if the property thus fraudulently obtained cannot be identified 
in time because of such commingling, together with any or all books of account 
and papers relating to the same. Such receiver shall be subject to all the duties 
of receivers as appointed by the court in any proceeding in equity within the 
commonwealth. 

Section 21. If any person shall ask to be excused from testifying or producing 
any book, paper, or other document before the attorney general or assistant desig- 
nated by him or before any court or magistrate upon any trial, investigation, or 
proceeding initiated by the attorney general or court pursuant to the provisions 
of this chapter upon the ground or for the reason that testimony or evidence, 
documentary or otherwise, required by him may tend to incriminate him or to 
convict him of a crime or to subject him to a penalty or forfeiture, and shall not- 
withstanding be directed by the court, magistrate, or officer conducting the inquiry 
to testify or to produce such book, paper, or document, he must none the less 
comply with such direction; but in such event he shall not thereafter be prosecuted 
or subjected to any criminal penalty or forfeiture for or on account of any trans- 
action, matter or thing concerning which he may testify or produce evidence, 
documentary or otherwise, pursuant thereto, and no testimony so given or pro- 
duced shall be received against him upon any criminal action, criminal suit or 
proceeding, criminal investigation, criminal inquisition, or inquiry of a criminal 
nature; provided, however, that no person so testifying shall be exempt from 
prosecution or punishment for any perjury committed by him in his testimony 
as herein provided for, nor shall immunity apply to corporations. 

Section 22. Whenever it shall appear to the attorney general, either upon 
complaint or otherwise, that any person is engaged, or is about to be engaged, in 
fraud or fraudulent practices under the provisions of this chapter, he may file an 
information before the commission against the persons alleged to be engaged in 
such fraudulent practices, and the commission shall after notice and hearing enter 
such order with respect to the registration of any broker or salesman registered 
under this act, or with respect to the sale of any security as may seem to it to be 
required in the public interest. 
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STATEMENT OF APPROPRIATIONS AND EXPENDITURES 


For the Fiscal Year. 


General appropriation for 1927 


Appropriation for small claims . 


Supplemental appropriation 


For salary of Attorney General 
For law library 

For salaries of assistants 

For clerks . 

For office stenographers 

For telephone operator 

For legal and special services 
For office expenses and travel 
For court expenses 

For small claims . 


Total expenditures 


Expenditures. 


. $100,000 00 


5,000 00 
2,500 00 


$107,500 00 


$7,999 99 
1,356 76 
41,643 69 
9,230 51 
8,354 49 
1,102 00 
22,549 65 
4,026 47 
2,505 45 
3,973 20 


. $102,742 21 
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CAPITAL CASES. 


Indictments for murder disposed of during the year 1927. 

Berkshire County.—In charge of District Attorney Charles R. 
Clason: Louis Mercier, Herbert T. Munson, Luther Todd and Mary 
Todd. 

Bristol County. — In. charge of District Attorney William C. Cross- 
ley: Peter Dyer, Gertrude F. Gibbons, Jan Kaminski, Joseph Kapinos 
and Charles F. Lewis. 

Essex County. — In charge of District Attorney William G. Clark: 
John Frisone, Leo Nolin and Herman A. Reed. 

Hampden County.—In charge of District Attorney Charles R. 
Clason: Charles Chambers, Albert L. Doe, Michael Fiorentino, 
Thomas Kosier, Antoine William LaFogg and Raymond Scott. 

Middlesex County.—In charge of District Attorney Robert T. 
Bushnell: Frederico Mula and Asaird G. Saab. 

Norfolk Couwnty.—In charge of District Attorney Winfield M. 
Wilbar: Celestino Madeiros, Nicola Sacco and Bartolomeo Vanzetti. 

Plymouth County.—In charge of District Attorney Winfield M. 
Wilbar: James B. Stoddard. 

Suffolk County. — In charge of District Attorney William J. Foley: 
George Rutkawsky and Guiseppe Turco. 

Worcester County.—In charge of District Attorney Charles B. 
Rugg: Louis H. Baum. 

The following indictments for murder are pending: 

Berkshire County.—In charge of District Attorney Charles R. 
Clason: William F. Keefe.' 

Bristol County. — In charge of District Attorney William C. Cross- 
ley: Napoleon Pelletier and Antone Silvia.! 

Essex County. —In charge of District Attorney William G. Clark: 
James Kamanis, George Metaxatos and George Elmer Harrison 
Taylor. 

Middlesex County.—In charge of District Attorney Robert T. 
Bushnell: Joseph Foster Buckley, Jerry Gedzium, Herbert J. Gleason 
and William N. Nern.! 

Suffolk County. — In charge of District Attorney William J. Foley: 
Gangi Cero, Alesandro Diotalevi, Joseph Greco, Whitfield Lovell, 
Lorenzo D. Perrone,! Walter Perry and Giuseppe Tedanza.! 


Worcester County. — In charge of District Attorney Charles B. Rugg: 
Nathan Desatnick. 





1 Committed to State Hospital. 
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its report. 
































REPORT OF THE SPECIAL COMMISSION 
ON TAXATION. 


INTRODUCTION. 


The Commission was appointed in accordance with chap- 
ter 44 of the Resolves of 1927, as follows: 


RESOLVE PROVIDING FOR THE ESTABLISHMENT OF A SPECIAL Com- 
MISSION TO REVISE THE LAWS OF THE COMMONWEALTH RELATIVE 
To TAXATION. 


Resolved, That an unpaid special commission, consisting of one 
member of the senate to be designated by the president thereof, three 
members of the house of representatives to be designated by the 
speaker thereof, and three persons to be appointed by the governor, 
shall investigate the entire subject of state, county and local taxa- 
tion and revenues from fees and other sources, with a view to rec- 
ommending ways and means of simplifying the tax, fee and other 
revenue laws, preventing evasion, and raising and distributing the 
necessary revenue for the support of state, county and local govern- 
ments equitably and economically, and to providing, so far as may 
be feasible and consistent with public policy, suitable fees and other 
charges for service rendered. Said commission shall hold hearings 
and may call upon the commissioner of corporations and taxation 
and other departments, commissions and officers of the common- 
wealth and of the several counties and municipalities for such in- 
formation as may be needed in the course of its investigation. Said 
commission shall be provided with quarters in the state house or 
elsewhere, and may expend for expert, clerical and other services 
and expenses such sums, not exceeding in the aggregate ten thousand 
dollars, as may hereafter be appropriated. Said commission shall 
make a report to the general court by filing the same with the clerk 
of the house of representatives not later than December thirty-first 
in the current year, together with drafts of legislation necessary to 
carry its recommendations into effect. [Approved April 27, 1927. 


The proposal for an excise tax upon motor vehicles for the 
use of public ways.was referred to the Commission by 
chapter 49 of the Resolves of 1927, as follows: 
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RESOLVE PROVIDING FOR AN INVESTIGATION BY THE SPECIAL Com- 
MISSION ON TAXATION RELATIVE TO AN Excise TAX ON THE 
Usr oF THE Pusiic Ways By Motor VEHICLES. 


Resolved, That the special commission to revise the laws of the 
commonwealth relative to taxation, established by chapter forty- 
four of the resolves of the present year, is hereby authorized and 
directed to consider the subject matter of house document number 
eleven hundred and thirty-seven of the current year, relative to an 
excise tax on the use of the public ways by motor vehicles, and to 
include its recommendations in relation thereto in its report to the 
general court. [Approved April 28, 1927. 


The Commission organized July 1 by the election of Hon. 
Erland F. Fish of Brookline as chairman, Representative 
Carroll L. Meins of Boston as vice-chairman and Robert 
T. Brady as secretary. 

The Massachusetts situation with relation to taxation 
has been studied by the Commission as thoroughly as was 
possible in the limited time since its appointment. The 
Commission has held a great many meetings and hearings 
at the State House. These hearings were advertised in 
various parts of the State and have been attended by rep- 
resentatives of different groups interested in taxation. 
Civic organizations, business men and all others having 
definite ideas to present have been given every opportunity 
to do so. Special dates were assigned for hearings con- 
cerning the income tax, corporation tax, general property 
tax, exemptions, gasoline tax and excise tax. 

All of the resources of the Department of Corporations 
and Taxation for the collection and compilation of data 
concerning the subject have been placed at the disposal of 
the Commission. Henry F. Long, Commissioner of Cor- 
porations and Taxation, has attended all of the hearings 
and many of the conferences held in the course of the in- 
vestigation. Deputy Commissioner Alexander Holmes, In- 
come Tax Director Irving L. Shaw, Director of Corporations 
Harold S. Lyon and other officials connected with the De- 
partment have rendered all possible assistance, and the 
Commission desires to express its appreciation of the service 
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rendered by the Department, particularly in the preparation 
of charts and tables and the collection of data. 

The Commission also wishes to express its appreciation of 
assistance rendered by Fred R. Fairchild, professor of 
economics at Yale University, for advice on the taxation 
situation at a conference held on November 1. 


THe PROBLEM. 


The system of taxation in Massachusetts at the present 
time is far from logical. Each and every law has developed 
individually to meet conditions as they arose without 
proper correlation with other tax laws. Constant tinkering, 
which sought to clarify these confused laws, has resulted 
only in further complications. The administration of these 
different laws has become exceedingly complex. Exemptions. 
of all kinds have crept in. Real estate, which must from 
its nature take up the slack, is bearing nearly 70 per cent 
of the total tax burden today. 

The unfairness and complexity of our present tax system 
have caused intense dissatisfaction among all classes of tax- 
payers. This continually increasing dissatisfaction led to 
the creation of this Commission, with the hope that, even if 
it could not reduce taxes, it might suggest a logical scheme 
of taxation which would render the administration of the 
tax laws more simple and spread the burden of taxation 
more fairly among the different classes of taxpayers. It is 
perfectly obvious that this is an enormous task, and that 
it would be futile to attempt anything like a final report 
at this time. A comprehensive study of the situation, with 
its ramifications into the domain of public expenditures, 
would have required much more time than was at the dis- 
posal of the Commission. The Commission therefore sub- 
mits this report as preliminary, with the hope that future 
commissions will carry on the study along various lines 
hereinafter suggested. 

The problem before the Commission has innumerable 
phases, but the following would seem to be the most im- 
portant and are those on which the Commission has centered 
its attention. 
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1. The tremendous increase in taxes, made necessary by 
greatly increased expenditures of public money, particularly 
in cities and towns where the burden falls most heavily 
upon real estate. 

2. The unfairness of the present limited income tax laws, 
both as to the classes of income taxed and the exemptions 
allowed. 

3. The difficulty in taxing tangible personal property 
under existing constitutional limitations. 

4. The seemingly insurmountable complications in the 
corporation tax laws, which make fair administration almost 
impossible. 

5. The unfortunate situation in the textile industry. 

6. The overwhelming burdens imposed upon taxable 
property by reason of property which is exempted from 
taxation. 

Each of these phases of the problem will be taken up in 
later sections of this report. Other suggestions have been 
made to the Commission and other objections to the tax 
laws submitted, but the major features of the problem be- 
fore the Commission fall within the scope of the subjects 
enumerated above. 


PusLic EXPENDITURES. 


On all sides is heard the cry that the burden of taxation 
is becoming unbearable, and relief is demanded through 
governmental action. But this cry is scarcely audible above 
the general clamor for more and more public expenditures. 
That large group which has been called “tax-eaters” far 
outnumbers the group which bears the burden of taxation. 
Public officials who wish to make names for themselves; 
professional educators, who seem to believe that any one 
who attempts to fit the cost of education to the pocket- 
book of the community is hostile to education; semi-public 
bodies, who frequently clamor in the same breath for tax 
reduction and for expensive civic improvements; archi- 
tects, contractors, city planners and many other groups, — 
all are demanding more and more public expenditures as 
time goes on. 
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Taxes must be raised to meet these manifold demands. 
No study of the problems of taxation and no changes in the 
tax laws can lead to a reduction of taxes in the face of this 
continual pounding for public money. 

The problem of the increasing cost of government, in the 
opinion of the Commission, must be solved before there can 
be any substantial reduction in taxes. Unless this problem 
can be solved — unless the increase in the cost of govern- 
ment can be brought into some direct relation to the in- 
crease of wealth — new sources of revenue will have to be 
found and rates on existing taxes will have to be raised 
continually. 

Under these circumstances any system of taxation will 
break down, and the tinkering with and amending of tax 
laws will go on as merrily in the future as it has in the past. 

The Commission has been given broad powers with rela- 
tion to the taxation system, but it is doubtful if it was in- 
tended by the Legislature to have the power to study the 
entire subject of governmental functions, and an adequate 
investigation of public expenditures involves such a study. 
Even if it had the power and authority, it has not had the 
time to make such a study. The subject of public ex- 
penditures is so closely related to taxation, however, that 
the Commission feels justified in discussing it briefly; and 
from even a cursory consideration of what has been hap- 
pening in the last ten years, it is obvious that such a 
comprehensive study is much needed. 

During the period from 1916 to 1926: 


Per Cent. 
Persons assessed have increased ae MeL eae kee 
Valuation of personal property hasincreased. . . . . 16 
Valuation of buildings has increased a ae ee ee ee 
Valuation of land has increased fie wee” a?) eee ee 
Valuation of realestate hasincreased . . . . . . 58 
otel walusteoms epinerensed 2. 9. Sl le Ce 
The average taxratehasincreased . . . . . . . 66 


Of course the purchasing power of the dollar has varied 
during the period since 1916, but, according to the estimates 
of economic experts, there is only a slight difference in the 
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purchasing power of the dollar in 1916 and that of today. 
By 1916, experts have figured, the dollar had already de- 
clined from the 1913 standard until it was estimated to be 
worth about 70 cents. There was further decline until the 
lowest purchasing value was reached during the year 1920. 
Since that date there has been generally an increase in pur- 
chasing value to about the 70-cent estimate for 1916. 

It is clear, therefore, that although the deflation of the 
dollar could have had a material effect in increasing public 
expenditures in the first half of the ten-year period, the 
inflation, beginning in 1920, rising sharply during the last 
six months of that year and 1921, and maintaining a fairly 
even value from then on to the present time, should have 
assisted towards a reduction of expenditures. However, the 
increases have continued annually through 1925. 

During the period 1916 to 1926 the wealth of the com- 
munity has increased enormously. Whether the increase 
in taxation is greater than it should be, when increase in 
wealth is taken into consideration, can be determined accu- 
rately only after most careful investigation. But it must 
be borne in mind that the steady increase in taxes, caused 
by increasing public expenditures, has fallen almost entirely 
upon the owners and users of real estate and tangible per- 
sonal property. They are the ones who are made to feel 
directly the increased cost of government. Holders of 
securities upon the income of which a tax is levied have paid 
each year during this period of increased governmental cost 
substantially the same rate upon their incomes. Their 
taxes do not vary with the general rise or fall of public 
expenditures. Real estate, whether used for residential, 
commercial or manufacturing purposes, the machinery which 
enters into the conduct of industry, and the personal prop- 
erty of the individual feel directly the fluctuations in gov- 
ernmental costs, and they furnish the only elastic portion 
of the tax structure by which to “take up the slack.” 

The result is that while real estate and tangible personal 
property were taxed in 1916, an aggregate of $93,051,696, 
the same classes of property were forced to pay in 1926 
the sum of $209,559,647. 
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A table marked Fig. 1, annexed herewith, shows in graphic 
manner where these increased taxes have gone as between 
State and counties for the years 1916 to 1926, and in the 
case of municipalities for the years 1916 to 1925, the figures 
for municipal expenditures for 1926 being not available at 
the present time. 

In 1916, total State expenditures were $28,113,358. In 
1926 they were $49,164,754, showing an increase of about 75 
perjcent for the ten-year period. 
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Fig. 1.— Total Expenditures. 


In 1916 total county expenditures were $5,515,430, and 
by 1926 they had increased about 100 per cent to a total of 
$11,069,934. 

In 1916 total municipal expenditures were $108,916,570. 
In 1925 they were $219,016,567, an increase of approxi- 
mately 103 per cent. 

The increase in State expenditures was brought about 
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largely through additional outlays for State highways and 
for care of the physically and mentally ill and the indigent. 
However, in recent years State expenditures have been 
limited and controlled to a considerable degree by the in- 
troduction of the budget system and careful scrutiny by 
the Executive and the Legislature of proposals for enlarged 
outlays. The State has engaged in little new construction 
work during the past decade save what has been absolutely 
necessary, and has seen the importance of exercising rigid 
economy in its various activities. It would seem that State 
expenditures have not had in themselves more than a 
reasonable increase, and what increase there has been has 
not resulted in raising the State tax, so called, assessed 
against municipalities. Therefore, the increased State ex- 
penditures cannot be held responsible for the increase in the 
local burden of taxation. 

County expenditures have shown a larger proportionate 
increase during this ten-year period. This increase is due 
principally to the necessity of constructing new bridges 
called for by the increased use of the highways. The time 
is probably not far distant when all important bridges will 
be constructed and maintained by the State; and aside 
from this one item the increase in county expenditures 
cannot be considered excessive. In any event, the amount 
of the county tax is comparatively small, and has had little 
effect in increasing local tax rates. 

The increase in municipal expenditures is directly re- 
sponsible for the increase in local tax rates. There is evi- 
dence that the growth of municipal expenditures is being 
retarded to some extent at the present time. This slacken- 
ing of increases is found in only some of the municipal 
activities, however, and in others, notably education, there 
is still a persistent demand for greater expansion of func- 
tions, with a consequent demand for additional expendi- 
ture. 

The Commission presents in a table marked Fig. 2 an 
analysis of the different items of expenditure which enter 
into the conduct of municipal activities over a period from 
1916 to 1925. It will be found upon examination of that 
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The increased cost of local streets and highways can be 
attributed in very large degree to the increasing use of 
motor vehicles, both for pleasure and commercial purposes. 
The additional cost of police protection has been brought 
about to a material extent by the same modern agency of 
transportation. Legislation, like the two-platoon system, 
designed to improve the conditions under which the firemen 
throughout the State perform their duties, has added to the 
expense of maintaining that division of municipal activities. 

Many of these increased expenditures are necessary under 
modern conditions. But the opportunity for economies is 
great. The State Police have, to some extent, taken over 
the policing of small towns. This policy might be carried 
further. May it not be wise for the State to take over the 
highway systems of smaller municipalities, or, at least, co- 
ordinate their work? 

Examination of the table of city and town expenditures 
will disclose, however, that the municipal activity which 
has shown by far the greatest increased cost is education. 
More than one-third of the money spent by the cities and 
towns of the State for maintenance and operation of their 
various activities is expended for schools. The total charge 
against revenue for schools in 1916 was $24,675,739, but 
this item of municipal expenditures in 1925 had mounted to 
$61,930,437, — practically two and one-half times the 
amount expended a decade ago. Such a rate of increase 
for the largest item of municipal expenditures cannot con- 
tinue indefinitely. If the increase is not checked, the time 
may come when the cost of education will be too great an 
economic burden on the community. 

Generally speaking, school expenditures are subject only 
to the direction of school committees. Municipal author- 
ities have practically no control over the policies and ex- 
penditures of the local school departments. Certain limits 
fixed by statutes in some cases operate with some degree of 
effectiveness, but the recognized tendency of school boards 
is to spend all the money they can lay their hands upon, with 
little, and often no, regard for the financial condition of the 
city or town. 

In some of the western States the quarrel between the 
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educational authorities and the State has arrived at the 
proportions, if not the ferocity, of the quarrel between the 
church and State in the Middle Ages. One western edu- 
cator has recently said that education should be a separate 
branch of government coequal with the executive, legislative 
and judicial. We have no such problem in Massachusetts, 
but it does seem that there should be some way to curb the 
expenditures for educational purposes when such expendi- 
tures are ill advised from the point of view of those who are 
responsible for the finances of the municipality. Further- 
more, if it is not found wise to curb the extension of edu- 
cation, there is no question that a great deal of money could 
be saved by the co-ordination of educational work between 
the different communities. 

Feeling as it does on this question of public expenditures, 
the Commission recommends strongly that a thorough 
study of the subject be made by a paid commission con- 
sisting of three or more trained persons who are not affili- 
ated with any municipal activity. 

This investigation should, of course, go into the wastage 
which seems to be inherent in our municipal form of gov- 
ernment. Such bodies as finance commissions may exercise 
a certain restraining influence, but have no real power to 
prevent extravagance. Of course, the courts may enjoin 
illegal expenditures upon petition of ten taxable inhabitants. 
Whether or not there should be some further power in some 
court or elsewhere to actually prevent extravagance, whether 
or not any element of corruption is involved, is a question 
which might well be included in such an investigation. 


PRINCIPLES OF TAXATION. 


The problem of taxation is primarily the problem of 
determining the sources from which money shall be drawn 
to meet public expenditures. Such sources must be adequate 
to supply the revenue required. Ideally they should be 
such that the tax burden is fairly distributed, and that the 
taxes can be collected with a minimum of expense to the 
government and a minimum of expense and annoyance to 
the taxpayer. While these ideals cannot be attained fully, 
legislation and administration should struggle toward them. 
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This Commission has not sought to discover new sources 
of revenue. The tapping of a new source of revenue, how- 
ever disguised, unless as a substitute for an old one, amounts 
only to an increase in the tax burden of a public already 
heavily taxed. Even resort to a new source of revenue as a 
substitute in the first instance for an old one has its dangers. 
If a new tax were imposed for the purpose of reducing the 
local property tax, we have little confidence that the 
temptation would be resisted to so increase municipal ex- 
penditures as within a short time to raise the local property 
tax to its old level in addition to the new tax. Conse- 
quently our study has been directed to possible readjust- 
ments of existing taxes rather than to the invention of new 
ones. 

Both the Commonwealth and the municipalities receive 
some revenue as specific payments for services rendered, 
goods sold or benefits conferred. Such are payments for 
water, gas and electricity and license or inspection fees so 
far as they are only reasonably sufficient to pay the ex- 
penses incident to licensing and inspection. Betterment 
assessments levied on account of special benefits resulting 
to property from public improvements, though technically 
taxes, are within this general class. A comprehensive study 
of the financial policy of the Commonwealth would include 
a study of the question as to whether more of the cost of 
the services rendered by government should be charged 
directly to the persons served. For example, should a 
larger part of the expenses of the courts be borne by liti- 
gants? The Commission has not attempted to make such 
a study. 

Though taxes, other than betterment assessments, are not 
paid specifically for benefits received from the government, 
it is said more or less generally that taxes are paid for the 
benefits of government. Broadly speaking, this is true. 
It is clear, however, that the apportionment of the burden 
of taxation among taxpayers does and can bear little rela- 
tion to the extent to which such taxpayers share in ‘the 
benefits of government. The poor man with many children 
pays less for education than does the rich man with few or 
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none, and undoubtedly this should be so. While the rich 
man shares in the benefits resulting to a community from 
the education of the poor man’s children, it can hardly be 
argued that he benefits in proportion to the taxes paid by 
him. In this instance, as in many others, the burden of 
taxation is laid upon the rich man because of his ability 
to pay. On the other hand, other things being equal, the 
owner of real estate, for example, derives greater benefit 
from the activities of the city or town in which it is lo- 
cated in the way of maintenance of streets, police pro- 
tection, etc., than does a person who owns no such property. 
His real estate tax bears, as it should, some relation to the 
benefits received by him. Thus ability to pay is an im- 
portant element to be considered in the distribution of the 
tax burden, but benefits received from government cannot 
be disregarded. 

While mathematical precision in the distribution of the 
tax burden is not possible, tax laws should be made to con- 
form as closely as possible to sound underlying principles. 
Neither technical legality nor ease of collection warrants 
taxation which results in an unfair distribution of the tax 
burden. On the other hand, taxation which is sound in 
principle so far as distribution of the tax burden is concerned 
is not justified if the expense and the annoyance resulting 
therefrom is out of proportion to the revenue collected. 

The Commission believes that the tax system of the 
Commonwealth which is to provide revenue for the State, 
counties, cities and towns should consist of three kinds of 
taxes: (1) taxes upon persons resident within the Com- 
monwealth; (2) taxes on property located within the Com- 
monwealth; and (3) miscellaneous taxes which are not 
inconsistent with either of the other kinds of taxes and do 
not violate the requirement of fairness of distribution of the 
tax burden. 

All persons resident within the Commonwealth, irre- 
spective of their ownership of property, derive benefits from 
the government, and therefore, if of sufficient ability, 
should be taxed. All property located within the Common- 
wealth, whether owned by residents or non-residents, de- 
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rives benefits from the government. In the absence of 
some specific and adequate reason for exemption all such 
property should be taxed. A person resident within .the 
Commonwealth should not escape taxation because all his 
property is located outside of the Commonwealth, nor should 
property within the Commonwealth escape taxation be- 
cause it is owned by a non-resident. A tax system, there- 
fore, should have two principal features: taxes should be 
laid in part upon persons because of the benefits which 
accrue to them from government irrespective of their 
ownership of property, and in part upon property, or more 
accurately upon the owners or users of property, because 
of the benefits which accrue from government to property 
as such or to the owners or users thereof by reason of such 
ownership or use. Accordingly, the resident of the Com- 
monwealth who owns no property located within the Com- 
monwealth should pay the tax laid upon persons, but not 
the tax laid upon property; the non-resident who owns 
property located within the Commonwealth should pay the 
tax laid upon property, but not the tax upon persons; and 
the resident of the Commonwealth who owns property 
within the Commonwealth should pay both taxes. Of 
course, the aggregate amount of tax paid by a resident 
owning property within the Commonwealth upon these 
two grounds for taxation should not exceed his fair share 
of the total tax burden, but in determining such fair share 
it is to be taken into account that he derives two types of 
benefit from government, — one personal and the other as 
the owner of property; and furthermore, that presumably 
the resident whose property is located outside of the Com- 
monwealth and the non-resident whose property is located 
within the Commonwealth are being taxed not only in the 
Commonwealth but also respectively in the State in which 
such property is located, and in that in which the non- 
resident resides because of the benefits derived from those 
States. 

The benefits of a personal nature, irrespective of the 
ownership of property, which are derived from government 
by a resident, are not susceptible of measurement in terms 
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of money so as to furnish a basis for the distribution of 
the tax burden. But even if they could be so measured it 
is clear that it would not be fair to base taxation upon the 
comparative values of these benefits received by the re- 
spective taxpayers. Taxes upon persons as such must be 
based frankly upon ability to pay. 

In comparing ‘the respective abilities of persons to pay 
taxes three things should be considered: (a) the income of 
the individual; (b) the capital value of his property; and 
(c) his situation with respect to family responsibilities. 
The primary test of ability to pay taxes is undoubtedly the 
income of the taxpayer. In the application of this test, 
taken by itself, the source of the income is immaterial. 
However, a person with income which is derived from his 
personal activities is not as well able to pay a given tax as 
is a person with the same amount of income which is de- 
rived from capital. The ownership of the capital adds to 
the ability of the taxpayer to pay taxes. It is this dis- 
tinction which has been thought to warrant a higher rate 
of tax upon so-called investment income than upon so-called 
earned income. If, however, the capital from which invest- 
ment income is derived has itself borne a tax, the greater 
ability to pay taxes due to the possession of capital has been 
recognized. Allowance for the family responsibilities of the 
taxpayer is made ordinarily through the medium of ex- 
emptions. 

The reasoning above set forth leads to the conclusion 
that the tax system of the Commonwealth should include 
as one of its features a tax levied upon all persons resident 
within the Commonwealth who are of sufficient ability to 
pay, — lack of ability to pay being allowed for by suitable 
exemptions, — and that this tax should be based upon or 
measured by the income of such persons from whatever 
source derived, including all income from business and 
from property, whether such business is carried on or such 
property located within or without the Commonwealth. 
In other words, a general income tax is one of the essential 
elements of a sound tax system for the Commonwealth. 

While an ideal income tax would apply literally to all 
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income from whatever source derived, there are constitu- 
tional limitations which force the exclusion from the ap- 
plication of a general income tax of certain kinds of income. 
For example, the salaries of Federal officers and income from 
Federal instrumentalities generally cannot be subjected to a 
State income tax. The conception of an income tax, so 
far as it applies to income derived from property as a 
property tax rather than a personal or excise tax, which 
has been adopted with reference to the existing statutes, if 
applied to the constitutional amendment may force other 
exclusions. It is not believed, however, that the aggregate 
exclusions required by constitutional restrictions would in 
any event be sufficient to materially affect the economic 
soundness of the tax. Nor, it is believed, would the con- 
ception of the tax as a property tax under the Constitu- 
tion, if adopted, prevent its use as a means of distributing 
the tax burden with special reference to the benefits de- 
rived from government by persons as such. 

Though the general benefits derived by property as such 
from government, as distinguished from special benefits for 
which betterment assessments are levied, cannot be measured 
accurately, they are more susceptible of measurement than 
are strictly personal benefits derived from government. 
Moreover, it is fair that taxes which are imposed on prop- 
erty as such should be based, so far as possible, upon the 
benefits derived by that property from government. Such 
taxes may be thought of in part as based on benefits re- 
ceived by the property taxed, and in part on the ability 
of that specific property to bear the tax burden. Clearly, 
however, it is not fair to base a tax on property as such 
upon the general ability of its owner to pay taxes. The 
high-salaried man who owns an inexpensive house has a 
general ability to pay taxes greater than that of the low- 
salaried man who owns a similar house, but it is obvious 
that so far as these men are taxed by reason of the owner- 
ship of the houses they should be taxed alike. 

The ability of specific property to pay the tax levied 
thereon, and even the benefits derived by such property 
from government bear some relation to its value. In both 
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cases value is the primary test. In the case of property 
of the same class its ability to pay and the benefits de- 
rived by it from government may be regarded reasonably 
as proportional to the value of.the property. The basis 
in theory for the constitutional provision that taxes shall 
be proportional upon all property of whatever nature is 
that the ability of property to pay taxes and the benefits 
received by property from government are, one or both, 
proportional to the value of the property. On the other 
hand, the theoretical argument for classification of property 
for purposes of taxation — apart from the practical argu- 
ment that property which is readily removed or concealed 
will tend to escape taxation unless taxed at the low rate — 
is that value of property is not the sole criterion of benefits 
derived by property from government, and that some 
kinds of property derive less benefit from government than 
other kinds of property of the same value, and therefore 
should bear less than a proportionate part, as measured 
by value, of the total tax burden laid upon property as 
such. This line of argument may furnish some theoretical 
justification for the fact that a large part of the tax burden 
is borne by real estate, since it may be claimed with con- 
siderable force that more money is expended by government 
for the benefit of real estate than for the benefit of other 
kinds of property, and that as a result more benefits are 
derived by real estate from government in proportion to its 
value than are derived from government by other kinds of 
property. 

The taxes on property as such are not necessarily based 
upon capital values. The Massachusetts business corpora- 
tion tax is in constitutional theory an excise on the doing 
of business which is in part based upon income, but it is 
none the less intended to tax corporate property located 
within the Commonwealth not otherwise taxed. The part 
of the excise which is based on income is not, like the 
Federal corporation income tax, an assessment at source 
upon the income of the stockholders. 

The application of the theory that all property located 
within the Commonwealth’ should be taxed does not require 
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the taxation of everything which is technically property 
under the law. For example, if a group of individuals owns 
real estate in common the only property is the real estate. 
If, however, this same group of individuals incorporates 
and conveys its real estate to the corporation so formed, 
both the corporation and its stockholders are owners of 
property. The real estate which the corporation owns is 
property. The stockholders own not the real estate, but 
interests in the corporation which are personal property. 
In substance, though not in form, the stockholders still own 
the real estate. There is no more property in the sense of 
wealth than there was before the formation of the corpora- 
tion (except as the corporate franchise is property). Clearly 
the tax laid upon property as such should not be imposed 
upon the real estate owned by the corporation, and also 
upon the interests in such real estate which in substance 
are owned by the stockholders. The property upon which 
the tax should be laid is that which constitutes the actual 
wealth of both corporation and stockholders, namely, the 
real estate itself. This should be taxed where the real 
estate is located and nowhere else. The franchise, however, 
may properly be taxed where it is located, — that is, at the 
domicil of the corporation. This principle should be ap- 
plied in all cases. Actual wealth rather than property in 
its technical sense is the property which is to be taxed 
locally. 

The property tax, which is the basis of the tax system 
of the Commonwealth,—a tax, which, generally speak- 
ing, is laid upon all property within a taxing district in 
proportion to its value, — therefore has ample theoretical 
justification. Beyond question it must be retained. How- 
ever, the extent to which property should be exempted 
therefrom or taxed upon some basis other than that of 
capital value will be discussed later in connection with 
specific subjects. 

Miscellaneous taxes, which are not levied on the income 
of residents of the Commonwealth or on property located 
within the Commonwealth, are warranted as auxiliary 
sources of revenue in cases in which benefits are derived 











1928.] HOUSE — No. 490. 25 


from government which are distinct from the general bene- 
fits which are derived from government by reason of resi- 
dence, or the location of property within the Common- 
wealth, or in cases in which special circumstances contribute 
to ability to pay. A suitable inheritance tax is fully 
warranted by each of these principles. The right to trans- 
mit or inherit property is a benefit conferred by govern- 
ment for the enjoyment of which a charge may be made 
properly. Furthermore, a person inheriting property has 
by reason of such inheritance ability to pay taxes which 
is comparable to that due to the receipt of income. Simi- 
larly, the owner of an automobile derives such benefits 
from the expenditures of government in the maintenance 
of highways as to justify a special tax of some sort to pay 
for those benefits. The privilege to be a corporation or to 
do business in corporate form undoubtedly is a benefit for 
which a tax may be levied if it is not fully taxed by a tax 
on the franchise as property. Persons and corporations 
doing business within the Commonwealth fairly may be 
said to derive such benefits from government in respect to 
such business apart from the personal benefits accruing to 
residents and the benefits accruing in respect to the owner- 
ship of property that the taxes upon personal income and 
upon property should be supplemented by a third general 
tax,—a tax on business. Taxes imposed upon corpora- 
tions which are in the form of excises in constitutional 
theory are imposed upon the doing of business or the right 
to do business, and may be regarded as reaching both prop- 
erty and business. The difficulties of imposing taxes upon 
business carried on by individuals, however, are so great 
that no specific business tax is recommended. 

The distinction so long made between domestic and 
foreign corporations has no substantial place in the theories 
of taxation laid down here. The accident of the situs of 
incorporation ought not to be considered in distributing the 
real burden of taxation. It is the property and the business 
that is being taxed, and the property and business is just 
as valuable for purposes of taxation and just as much in 
need of the protection of government, whether the corpora- 
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tion is domestic or foreign. Similarly, the income from a 
foreign corporation is no more valuable in the hands of an 
individual as income than the income from a domestic 
corporation. Both contribute in equal measure to the 
ability of the receiver to pay taxes. And in both cases the 
wealth which created the income has undoubtedly been 
taxed. 


Tue Income Tax. 


The adoption of the income tax in 1916 marked a dis- 
tinct advance in the system of taxation. The local prop- 
erty tax upon intangibles seemed to have broken down. 
Generally speaking, the income tax was adopted in place 
of the local property tax. Previously, the law provided 
that the income from an annuity and the excess above 
$2,000 of the income from a profession, trade or employ- 
ment should be taxed at the local rate, apparently without 
any recognition of the incongruity of applying the rate to 
income of this kind which was applied to the capital value 
of property. Intangibles were taxable at the local property 
rate upon their capital value. The income tax law pro- 
vided for a fixed rate uniform throughout the Common- 
wealth upon the income from annuities and business as a 
substitute for the tax at the local rate, and provided a 
fixed rate uniform throughout the Commonwealth, but 
much larger than the rate upon annuities and business 
income, upon the income of certain intangibles — generally 
speaking those which previously had been taxable upon 
their capital value—in place of the local property tax. 
The tax upon gains from the sale of intangibles is said to 
have been an afterthought intended to reach gains resulting 
from the war. It was in no sense a substitute for any 
previous property tax. It is apparent, therefore, that the 
theory of the income tax was in part a substitute for 
previous property taxes, and in part —that is, so far as the 
tax on gains on intangibles was concerned —a_ new levy. 
The limited application of the tax and the varying rates 
and exemptions dependent upon the source of the income 
show clearly that this tax was in no sense an income tax 
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based upon the ability of the recipient of the income to 
pay, but was merely a new method of reaching property, in 
large measure irrespective of the ownership thereof. 

While the income tax marked an advance, experience has 
shown that it is far from ideal. Thus the present law vio- 
lates the basic theory which should govern the taxation of 
income, namely, that income should be taxed, irrespective 
of the source and in accordance with its ability to pay. 
Furthermore, the lack of exemptions in the 6 per cent class 
has caused general discontent. An individual with $1,500 
of income from taxable securities cannot pay any more rent 
or buy any more groceries than an individual with $1,500 
from sources that are tax exempt, but the first individual 
would have to pay a tax of $90 under the present law. 
This is obviously unfair. Clearly an income tax law should 
provide adequate exemptions from income of all kinds. 

Without going further into a discussion of the demerits 
of our present law, it is safe to say that there is a very 
general feeling that it has not worked well or fairly. It was 
admittedly an experiment which no other State has seen 
fit to follow. The time would now seem propitious to make 
a change and to adopt a general income tax law at low 
rates which will be simple, fair, and in accordance with 
recognized theories of income taxation. Such a law, in so 
far as possible, should treat all income alike. Constitu- 
tional provisions will necessitate the exemption of income 
from Federal sources. It may be advisable to tax earned 
income at a lower rate than investment income. 

Very possibly it will be found necessary to have progres- 
sive rates before a satisfactory general income tax law can 
be evolved. This might require a constitutional amendment. 
The Commission believes that before such an amendment is 
definitely recommended, the question should have thorough 
study and be subjected to pitiless publicity. It is a very 
serious question whether it would be wise to allow, through 
constitutional provisions, an unrestricted progression of rates. 
Possibly a maximum rate of 6 per cent should be included 
in the amendment. 

In order to raise the requisite amount of revenue under 
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a general income tax law without progressive rates it will 
be necessary (1) to raise the rate on earned income above 
15 per cent, its present rate, or (2) to tax earned and in- 
vestment income at different rates. The Commission does 
not wish to recommend any increase in the rate on earned 
incomes. And any differentiation of rates complicates the 
situation with regard to exemption. It is very difficult to 
work out any simple and fair method of apportioning ex- 
emptions between the two classes. 

The Commission believes that the questions involved in 
the proposed changes are of such importance that no definite 
recommendations are warranted until further intensive 
study of the situation is made. It recommends that the 
opinion of the Supreme Court be asked as to whether pro- 
gressive rates are permissible under the present provisions 
of the Constitution. 


LocaL Tax-Exempt PROPERTY. 


Another factor in the increase of local tax rates is the 
growing amount of property which is becoming tax exempt 
throughout the State. It is impossible to present an accu- 
rate comparison with the amount of exemptions over a ten- 
year period because local assessors have not been making 
returns of the Federal and State property exempted within 
the cities and towns until the last few years. It is important 
to note, however, that there has been an increase of ap- 
proximately $152,000,000 in the amount of property ex- 
empted from taxation from 1923, the first year for which 
complete returns of exemptions were made, until 1926. 
In 1923 the total valuation of exempted property in the 
various cities and towns of the State was $1,038,833,333, 
and in 1926 the total was $1,194,405,297. In 1926 the 
total assessed valuation of real estate and tangible personal 
property in Massachusetts was $6,905,037,771. 

Inasmuch as the returns of exempted property are esti- 
mated by tax authorities to be conservative, it is fair to 
say that at least 20 per cent of the real estate and tangible 
personal property located within the cities and towns of the 
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Commonwealth pays no tax. It would seem that the in- 
crease is too speedy and the amount too great. 

The problem varies in the different communities, since 
both charitable and educational institutions show a tendency 
to flock together in certain localities. It is acute in some 
cities and towns such as Hingham, where more than 75 
per cent of its valuation is tax exempt; and in Williams- 
town, where 60 per cent of its valuation is tax exempt. 
Many of the municipalities in which the larger educational 
institutions are located are much affected by the provision 
for exemption. In Cambridge, where $176,548,500 of 
valuation is taxed, $53,586,330 escapes taxation. In 
Northampton the taxable property totals $27,777,200, while 
$20,251,908 escapes taxation. In the town of Northfield, 
less than one-third of the valuation is taxed, and in Rutland 
the taxable property is little more than one-third of the 
total valuation. 

In many other cities and towns the problem, although 
not so acute, is extremely important, and it would seem 
that the time has come when some restriction should be 
placed on further exemptions, and some policy adopted 
‘tending to spread the burden of necessary exemptions more 
fairly. 

The 1926 total of $1,194,405,297 in tax-exempt property 
may be subdivided as follows: 


1. United States property . . . . . « ~ «. $143,726,369 
ere 
3. County property . ee ew ew ee 
4. Municipal property. . . . . . =~. ~ . 528,470,631 
5. Privately owned property - « « « + « S0,45E 555 


We can eliminate the first and fourth classes from this 
discussion, as the State has no control over Federal prop- 
erty, and each municipality must take care of its own tax 
burden. 

The second and third classes may be considered together. 
Many State and county institutions, particularly those for 
the care of the sick and dependent, and those for the con- 
finement of violators of the law, not only do not bring any 








30 HOUSE — No. 490. (Jan. 


benefit to the municipality in which they are located, but 
are distinctly a detriment. This is particularly true, now 
that we have a system of centralized buying of supplies. 
These institutions are for the benefit of the State or county 
as a whole. It is unfair that the particular municipality in 
which an institution happens to be located should bear the 
entire burden of the tax exemption. By chapter 271 of the 
Acts of 1923 taxes lost through the exemption of certain 
county institutions are made up by the county as a whole. 
The Commission is of the opinion that this principle should 
be extended to cover all such institutions for the care of 
the sick and dependent, and those for the confinement of 
violators of the law. 

The questions involved in the tax exemption of privately 
owned institutions are far more difficult. In effect, tax 
exemption is purely a subsidy. The Commission believes 
that the only theory justifying tax exemptions for such 
institutions is that they are doing work which the govern- 
ment, whether local or State, would otherwise have to do. 

The Commission is of the opinion that tax exemption 
should be limited to those institutions which are engaged 
solely in educational or charitable work and are not oper- 
ated for profit. Clubs, fraternal organizations, temperance 
societies, whose charitable work is merely incidental to their 
main purpose, should not be exempt. Private schools, 
hospitals and clinics operating for profit to individuals 
should not be exempt. Stock ownership by individuals of 
such an institution should be considered prima facie evi- 
dence of operation for profit, since although no dividends 
may be distributed periodically, they may be accumulated 
and later liquidated to the profit of the individual stock- 
holders. 

The Commission believes that this question should have 
further study, and therefore makes no recommendation for 
legislation at the present time. It does believe, however, 
that tax exemption for charitable and _ semi-charitable 
organizations must be curbed. One possible solution would 
be to lay down by statute certain rules justifying tax ex- 
emption, and to require each organization, before it shall 
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become entitled to such exemption, to receive a certificate 
from a board to consist, for example, of the Commissioner 
of Public Welfare, Commissioner of Education and Com- 
missioner of Corporations and Taxation, stating that the 
organization comes within the rules. Such a certificate 
would have to be revocable, or it might be that an annual 
certificate would be required. 

One further phase of this question deserves consideration. 
A charitable corporation now can enter any locality and 
purchase any land it desires and take it out of the taxable 
property of the municipality. The inhabitants and officials 
of a municipality have no control over the entry of such 
an institution into the community, and cannot prevent in 
any way even the most valuable land from becoming tax 
exempt. In order to prevent the flooding of a municipality 
with organizations claiming tax exemption, in order to give 
the officials of a municipality some power to prevent valu- 
able land from becoming tax exempt, it might be wise to 
require further the consent of a municipality before property 
can be considered tax exempt. 


THE PROPORTIONAL AMENDMENT. 


There have been many suggestions in the past that the 
word “proportional” should be stricken from the Con- 
stitution. The Commission does not believe that it should 
be so stricken out in so far as it applies to real estate. 
But there are strong arguments in favor of permitting the 
classification or special treatment of tangible personal 
property, or even the total exemption of such property. 

The present tax upon tangible personal property is very 
unsatisfactory in operation. This is due partly to the 
necessity of having a fixed day on which taxes must be 
assessed; partly to the fact that there is a tendency on the 
part of local assessors to undervalue or completely overlook 
the valuing of that kind of tangible personal property which 
is closest to the voters; and partly to the fact that certain 
classes of tangible personal property have some of the at- 
tributes of intangible property, and would simply disap- 
pear if taxed to the fullest extent. 
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Personal effects contribute little to ability to pay as 
compared with income-producing property; personal ef- 
fects — fishing boats and other classes of personal property 
—do not receive or require as much governmental pro- 
tection as real estate. Therefore it is unfair to tax such 
classes of property at the full rate. Automobiles require 
fully as much governmental protection as any class of 
property, hence the feeling of irritation which naturally 
arises because so many automobiles pay no local tax. 
Merchandise and goods in transit owned by an individual 
on April 1 are taxed. If on consignment or in the State for 
364 days in the year, exclusive of April 1, they are not 
taxed. 

A constitutional amendment authorizing the special treat- 
ment of tangible personal property in somewhat the same 
manner as intangible personal property is treated might 
result in much more equitable taxation. Some classes, such 
as personal effects and fishing boats that do not require 
much of the government, might be taxed directly at lower 
rates. Automobiles could be classified and taxed upon 
registration at a fair rate. Property, such as merchandise 
and goods in transit, might be taxed at an average valu- 
ation for the year. Under such a constitutional amend- 
ment raw cotton, raw wool, hides and raw materials of this 
character could be encouraged to come into Massachusetts, 
and remain in our storage warehouses ready for immediate 
use to put into finished products when demand arose, and 
a rate so placed upon it for the purposes of taxation that 
the owners would not be encouraged to take it outside of 
the Commonwealth. There would be no inducement to 
avoid the taxing day, and no inducement for the small 
merchant and owners of fishing boats to incorporate. 

The crying need for lower taxes on mill machinery could 
likewise be taken care of to some extent under such an 
amendment, but it is doubtful if more substantial relief 
could be had in this way than is possible by intelligent 
co-operation between the mill owners and the assessors. 

Although the Commission dislikes the idea of tinkering 
with the Constitution, it believes that sooner or later some 
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such change as this will have to come, and that it should 
receive further consideration. 

The difficulties of enforcing the local property tax on 
tangible personal property, and certain views as to theories 
of taxation, have led some authorities to advocate the 
abolition of taxes on tangible personal property. In con- 
nection with the subject of classifying tangible personal 
property for purposes of taxation the advisability of com- 
plete exemption might well be studied. 


CORPORATION TAXES. 


Our present taxes on business corporations conform 
largely to the principles of taxation as stated. They are 
taxed locally on their real estate and machinery. The 
excise tax, measured by income and by corporate excess, 
reaches the balance of their property and their business. 
The distinction between foreign and domestic corporations 
has already largely disappeared except for the so-called 
“dividend credit,” which will disappear whenever a general 
income tax is enacted wiping out the distinction between 
income received from domestic corporations and that 
received from foreign corporations. 

The corporate excess tax, however, is complicated in the 
extreme. It is a source of expense and annoyance both to 
the Tax Commissioner and to the taxpayer. The principal 
disputes between the Tax Commissioner and the business 
corporations relate to the question of the value of the 
corporate excess. Many formulas are used to work this 
out, and different formulas are used in different years in 
valuing the corporate excess of the same corporation. 

The Commission suggests for further study the elimination 
of the corporate excess tax and the increase of the income 
tax on corporations to 43 per cent. Although this will 
cause a greater variation from year to year in the total 
corporation taxes received, due to the alteration of periods 
of prosperity and depression, it is believed that this fact 
will have slight effect upon the variations of the sum total 
of taxes collected. The ease of collection of an income tax 
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alone, and the removal of the constant irritation caused 
by the corporate excess tax, will be of the greatest benefit 
to all concerned. 

It is also suggested that all corporations in so far as it is 
possible, be taxed alike. This subject requires much further 
study. Probably insurance companies should be left as 
they are. The present method of taxation of such com- 
panies has worked very successfully, but there is very little 
reason for imposing different systems of taxation on public 
utilities, street railways, railroads and banks. Some of 
these groups under the present laws are much overtaxed 
in comparison with other corporations; some are operating 
under makeshift laws necessitated by the Federal statute 
governing the taxation of national banks; and all the dif- 
ferent systems would appear to be more complicated than 
necessary. 


TEXTILES. 


During the enthusiasm and prosperity of war times the 
valuation of mill properties was increased beyond ail reason. 
With the advent of the present textile depression these 
valuations of mill properties have become out of all pro- 
portion to “the fair cash value.” 

To meet this situation a radical change in the corporation 
tax law has been suggested, to the effect that all local 
taxes on machinery of corporations should be eliminated, 
and that the income tax on corporations should be increased 
sufficiently to make up for the deficit, and that this increase 
should be distributed to the cities and towns affected by the 
loss of the local taxes. 

A majority of the Commission believes that the proposed 
change is open to serious objections. It is in substance a 
proposal to shift a part of the burden of taxation to other 
corporations. Certainly it should not be adopted until a 
comprehensive study has been made of the probable effect 
upon all other corporations in this State. Furthermore, it 
would be unfair to relieve the machinery of corporations 
from the local property tax unless the machinery of in- 
dividuals also was so relieved. Already corporations are 
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given an advantage with respect to merchandise. The 
Commission hesitates to recommend a change in taxation 
which will further favor corporations as against individuals 
and thus increase the pressure to incorporate small businesses. 

Excessive taxation is only one of the causes that is driving 
the textile industry from Massachusetts. It may have been 
one of the important causes bringing about the decline, but 
at the present time no reduction in taxes can give any sub- 
stantial relief to the industry as a whole. It would, of 
course, tend to make those mills that are prospering still 
more prosperous. It would save but a comparatively few 
of the mills that are going to the wall because of all adverse 
factors of the present situation. An occasional mill on the 
border line between prosperity and adversity might be 
benefited to such an extent as to continue the struggle 
for existence. 

The classification and taxation at a low rate under the 
constitutional amendment discussed in the previous chapter 
might help materially. The proposed elimination of the 
corporate excess tax discussed earlier in this report would 
mean a considerable saving to corporations making no 
profit. At the present time the only relief available is by 
negotiations with the local assessors, or by legal proceedings 
looking to taxation at the “fair cash value” required by 
law. It is believed that assessors as a rule are now willing 
to reduce valuations to reasonable figures. The unfortunate 
crowding of textile mills into a few cities, to the exclusion 
of nearly all other kinds of business, however, necessarily 
means that any reduction of taxes by lowering of valuations 
will be largely counterbalanced by the increased tax rate 
which will result. The present unfortunate situation of 
the textile industry has been brought about largely through 
the operation of economic laws, and the Commission does 
not believe in the passage of any hasty tax relief legislation 
with the hope that it would bring any substantial relief. 
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TAXATION OF Motor VEHICLES. 


The reference to this Commission of the subject matter 
of Document No. 1137 of 1927, relative to an excise tax 
on the use of public ways by motor vehicles, makes neces- 
sary a special study of the existing situation in regard to 
the taxation of motor vehicles. 

Motor vehicles are now subject to two taxes: (1) a prop- 
erty tax assessed to the owner of the motor vehicle on 
April 1 at the local rate upon the value of the motor vehicle 
on that date; and (2) a registration fee based primarily 
upon horse power, or capacity, in the case of motor trucks, 
which may be in part a license fee, but is essentially an 
excise tax for the privilege of registering the motor vehicle 
for operation upon the highways. Thus, under the present 
law the burden of taxation imposed upon motor vehicles is 
based in part upon the value of the property, and in part 
upon the benefit which the owners of motor vehicles as 
distinguished from owners of other kinds of tangible property 
derive from government. The first of these taxes is levied 
solely on the basis of the value of the property and without 
regard to the use which is made of the motor vehicle. The 
second is levied “on the privilege of registering for operation 
upon highways a motor vehicle as to construction, size, 
horse power, lights, safety equipment and otherwise proper 
to be used in conformity to standing laws, all as approved 
by public officers (Opinion of the Justices, 250 Mass. 591, 
603). It is computed with reference to the capacity or 
horse power of the motor vehicle, but without reference to 
the extent to which such motor vehicle is used. 

The excise tax which is suggested in Document No. 1137 
purports to be an excise for the use of public ways by 
motor vehicles. According to the Opinion of the Justices, 
250 Mass. 591, such an excise tax is constitutional, even 
though levied in addition to the registration fee now im- 
posed. It is proposed that this new excise tax shall be 
levied at the rate of 20 mills per dollar for vehicles of less 
than 30 horse power, and 25 mills per dollar for vehicles 
of 30 or more horse power, upon the basis of the maker’s 
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list price for the year of manufacture with deductions 
therefrom in subsequent years. It is further provided that 
if the motor vehicle was subject to taxation in the Com- 
monwealth on April 1 the assessed value on that date should 
be deducted from the value determined as above described. 

It is apparent that the proposed tax here under con- 
sideration, though an excise “on the use of the highway by 
automobiles” and sufficiently different from the other 
excise to be sustained as constitutional (Opinion of the 
Justices, 250 Mass. 591, 603), is intended as a substitute 
for the local property tax so far as motor vehicles are as- 
sessed within the Commonwealth. It is a tax based almost 
entirely upon value, though there is an incidental classifica- 
tion as to horse power. The reason which is urged in sup- 
port of the proposed tax is that motor vehicles now escape 
local taxation, and that the method proposed, which is not 
limited in its application to motor vehicles owned on 
April 1 of any year, will reach all motor vehicles registered 
within the Commonwealth. 

The evidence before us leads to the conclusion that the 
local property tax on motor vehicles owned on April 1 is 
reasonably well administered, — that is, that comparatively 
few motor vehicles owned in the Commonwealth on that 
date escape taxation. It appears, however, that not over 
approximately 60 per cent of the motor vehicles registered 
in the Commonwealth within a given year are owned on 
April 1 so as to be subject to the local property tax on that 
date. The purpose of the proposed legislation is frankly 
to reach motor vehicles which are not legally taxable on 
April 1 under the present law. 

As already stated, the proposed excise tax is almost en- 
tirely based upon the value of the property, although such 
value is the average value throughout the year instead of 
the value on a fixed date. The method of valuing motor 
vehicles under the proposed excise tax is somewhat com- 
plicated and objectionable on that ground, but if the law 
were otherwise desirable this objection would not be insur- 
mountable. The excise tax bears practically no relation to 
the extent to which the motor vehicles use the highways. 
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The tax upon a more powerful motor vehicle is somewhat 
more than upon a less powerful one, but the tax upon a 
motor vehicle which is used very little is as great as that 
upon a similar motor vehicle which is used a great deal. 
The Commission thinks that the proposed excise tax is not 
the best solution of the problem. Any difference which is 
to be made in taxation between motor vehicles and other 
tangible property, in the opinion of the Commission, should 
be based not upon the element of value alone, but upon the 
characteristic of the motor vehicle which distinguishes it 
from such other property. That characteristic is the fact 
that the owners of motor vehicles derive benefits in a 
special sense from the expenditures for highways and the 
extent of those benefits, — that is, the extent to which the 
motor vehicles use such highways, or perhaps the extent to 
which they wear out such highways, should be the basis 
for the special form of taxing motor vehicles. The proposed 
excise tax is ostensibly on the use of public ways by motor 
vehicles. A tax for that purpose should be measured as 
far as possible by the extent of the use which the motor 
vehicles make of the public ways, and not by the rather 
unimportant circumstance of the value of such motor ve- 
hicles. 

The present registration fee takes into account the 
capacity of motor trucks and the horse power of automo- 
biles, — elements which have some bearing upon the wear 
of highways and upon requirements for the control of traffic. 
It does not take into account the extent of the use of a 
motor vehicle. A motor truck of a given capacity or an 
automobile of a given horse power pays the same registra- 
tion fee if run only a few miles as if run thousands of miles. 
The Commission believes that in view of the special benefit 
which motor vehicles derive from the use of highways it 
would be fair to tax them upon the basis of such use as a 
substitute for a tax upon the value of the motor vehicle. 
Neither the local property tax nor the registration fee takes 
into account the extent of this use. Probably such use 
could be measured in no way better than by the amount of 
gasoline consumed. The Commission believes that the 
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correct solution of the problem is not the passage of the 
proposed excise tax, but rather the imposition of a gasoline 
tax at the rate of 2 cents a gallon and the exemption of 
motor vehicles from the local property tax. 

Computations based upon the average value of motor 
vehicles locally taxed and upon estimates of the average 
consumption of gasoline by motor vehicles registered within 
the Commonwealth lead to the conclusion that in the case 
of a motor vehicle of average value, which is operated for 
the average number of miles, the total tax burden upon 
the owner under the proposed plan, including both the 
registration fee and gasoline tax, would be no greater — 
and perhaps less—than the tax burden laid upon such 
owner under the present law if he is assessed for his motor 
vehicle on April 1. If such owner operates the motor 
vehicle for less than the average number of miles his total 
tax burden will be reduced, while if he operates it for a 
greater number of miles it might be increased. Of course, 
the tax burden of the owner of a motor vehicle who acquires 
it after April 1 would be increased by the proposed plan, 
but such increase would have a fair and logical basis, namely, 
the extent of the use by such owner of the highways. 

While the tax burden upon the average owner of a motor 
vehicle who owns such motor vehicle on April 1 would not 
be increased by the proposed plan, it is practically certain 
that the aggregate receipts from registration fees and gaso- 
line tax would exceed the aggregate receipts under the 
present law from registration fees and local taxes, for the 
reason that persons who are not owners of motor vehicles 
on April 1 would be required to pay the gasoline tax, and, 
furthermore, non-residents who use the highways of the 
Commonwealth would pay some gasoline tax. 

The gasoline tax is suggested as a substitute for the local 
property tax, and consequently the cities and towns should 
benefit from this tax. The Commission believes, however, 
that a distribution of the gasoline tax among the cities and 
towns is not necessary in order that such cities and towns 
may benefit from it. We believe that the tax should be 
applied to a reduction of the State tax so that a smaller 
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amount of State tax will be charged upon the cities and 
towns. We believe that the revenue derived from the 
gasoline tax if retained by the Commonwealth on the average 
would reduce the burdens of cities and towns more by re- 
ducing the State taxes charged upon them than the local 
and town taxes would be increased by the exemption of 
motor vehicles from local taxation. 

This discussion has been inserted here primarily because 
the so-called excise on automobiles was referred to this 
Commission. It is not believed that the passage of a 
gasoline tax in the form suggested or in any other suitable 
form need prejudice the systematic revision of the general 
tax laws. 


ADMINISTRATIVE PROVISIONS. 


Although the Commission has devoted most of the time 
at its disposal to an inquiry concerning substantive changes 
in our tax laws, it has devoted some of the time at the 
public hearings to questions of administrative reform. 
The following topics are among those that have been con- 
sidered by the Commission, and seem to be of sufficient 
importance to justify further study. 

The Commission heard much evidence in favor of the 
creation of a Board of Tax Appeals modeled on the Federal 
“Board of Tax Appeals. Under the present law appeals 
from the Commissioner are either to the present Board of 
Appeal or to the courts. Appeals on questions of valu- 
ation of the_corporate excess, under the corporation law, 
must be to the present Board of Appeal, whose decision on 
the facts is final. The present Board of Appeals consists 
of the State Treasurer, State Auditor, and a member of the 
Governor’s Council designated by the Governor. There 
has been dissatisfaction with this method of handling ap- 
peals in cases of corporate valuations. 

Under the present law filing a claim for abatement or 
taking an appeal from a decision of the Commissioner does 
not operate as a suspension of the assessment. ‘The tax 
assessed must be paid regardless of the pendency of any 
claim for abatement or of appeal. Such payment must in 
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fact be pleaded if the appeal from the Commissioner is to 
the courts. If the suggested Board of Tax Appeals were 
created, appeals to the Board from the decisions of the 
Commissioner would operate to suspend any assessment 
pending the decision of the Board. The taxpayer at his 
option would be permitted to appeal from the Commis- 
sioner to the courts, but in that event the taxpayer would 
be required to pay the assessed tax before filing his suit 
as at present. 

It has been suggested that this new Board, if created, 
should hear appeals on local valuations instead of the Board 
of County Commissioners. If the tax on corporate excess 
is repealed, the creation of this Board may be unnecessary. 

It has been suggested that the assessment date of the 
local tax on real estate and personal property be changed 
from April 1 to January 1. As income tax returns are 
generally made for the period of the calendar year, any 
inventory necessary for the income tax return would also 
suffices for fixing the valuation for the local tax. Payment 
of the local tax might be made in part on or about June 1, 
and in part on or about November 1. This would effect a 
saving in interest charges due to the smaller amount of 
municipal borrowing in anticipation of revenue. 

If and when the corporation tax is changed so as to be 
based on net income, in which event the tax may be self- 
assessed, it has been suggested that the tax should be paid 
in whole or in part at the time of the filing of the return. 
It has been suggested that the same course may be followed 
with respect to the payment of income taxes. 

The Commissioner under section 38 of chapter 62 of the 
General Laws may make rules and regulations to carry out 
the provisions of the income tax law. He has like power 
under the corporation tax law. Such regulations, of course, 
may not be contrary to the statute. There is at present 
no law officer in the Department of Corporations and Tax- 
ation corresponding to general counsel (formerly designated 
solicitor) in the Bureau of Internal Revenue. The ad- 
visability of requiring a prior certification by the Attorney 
General that the regulations are not contrary to the statute 
may well be considered. 
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CONCLUSION. 


The brief time at the disposal of the Commission, and 
the folly of even pretending that a complete study of tax- 
ation could be made in a few months, has led the Commis- 
sion to consider its work as merely preliminary. It has 
endeavored to find out what are the pressing problems of 
taxation which need attention, and to express the basic 
theories of taxation on which any future system should be 
based. It has tried to suggest what seem to be the proper 
lines along which future study of the problem should proceed. 
Beyond this it does not feel that it should go. 

Nothing is more upsetting to a community than con- 
tinual tinkering with tax laws, and it is better for general 
business to have inadequate tax laws which are stable 
than to have constantly changing tax laws, even though the 
changes are in each case for the better. 

For the protection of the taxpayer who has made con- 
tracts, bought real estate and securities, and carried on 
business in general, no substantive change in any important 
tax law is justified until a complete and thorough study has 
been made, not only of the subject matter of that par- 
ticular law, but of its relation to all other tax laws. 

The Commission has not had the time to complete the 
study of any of the problems which it has considered. To 
submit recommendations purporting to solve any of these 
problems in order to assuage popular clamor for tax reform 
does not appeal to the Commission as wise. 

The Commission, therefore, has made no substantive 
recommendations. Its recommendations are: 

1. A study of public expenditures by a paid commission 
or board consisting of three or more trained persons who 
are not affiliated with any municipal activity. (Appendix 
A.) 

2. The creation of a new commission to carry on the study 
of the problems of taxation as outlined in this report. 
(Appendix B.) 

3. Adoption of an order requesting the opinion of the 
justices of the Supreme Judicial Court as to whether pro- 
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gressive rates on income taxes are permissible under ex- 
isting constitutional provisions. 

A considerable. amount of data has been collected bear- 
ing on these various problems. It has not seemed neces- 
sary to incorporate much of it in this report, but it is avail- 
able for future use. 


ERLAND F. FISH, Chairman. 
CARROLL L. MEINS, Vice-Chairman. 
LEVERETT SALTONSTALL. 

FRED T. FIELD. 

THOS. J. BOYNTON. 

COLEMAN SILBERT. 
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MINORITY REPORT. 


I agree with several statements of a majority of the 
Commission, but there are some others to which I am 
strongly opposed, and I respectfully submit my views re- 
garding them in a minority report. 

I am opposed to that part of the first recommendation of 
the Commission, that the board to study public expendi- 
tures shall be paid for their services. I believe enough 
capable and trained men can be found who would gladly 
serve the State without compensation. 

I am opposed to the gasoline tax. 

I do not believe that the income tax law of 1916 was 
sound legislation. It has not produced the revenue for the 
State that was expected. The Tax Commissioner realized 
this, for in his report of 1922, appearing on page 40 of the 
report, he states: 


A reconsideration of the rates of taxation under the Income Tax 
law might well be undertaken for the reason that when the rates 
now in force were established in 1916 the State tax rate upon all 
property within the Commonwealth was $19.14 per thousand of 
valuation. While the State rate of taxation on real estate and tan- 
gible property alone has risen to $23.34 per thousand of valuation 
in 1921 it is well to consider if the additional burden of $4.20 per 
thousand upon real estate and tangible property does not call for a 
readjustment of the laws of taxation upon income. 


I understand that the Commissioner has changed his 
opinion somewhat since, although a State tax official in- 
formed me that the average rate for 1927 was $29.51 per 
thousand, — quite an increase from $23.34 per thousand 
when the Commissioner made the above statement in his 
report. 

I am in favor of increasing the rate on the 6 per cent 
class of income from intangibles for substantially the 
reasons stated by me on pages 37, 38, 39 of House Docu- 
ment 1240 of 1923, the same being a minority report sub- 
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mitting a bill which I again respectfully present for the 
consideration of the Legislature. 

I am against amending the Constitution in any form 
until it is clearly shown that there is a strong public senti- 
ment in favor of the same. 

While admitting the conditions which have brought about 
the increased cost of almost everything, I desire to state 
that, in my opinion, one of the principal reasons for the 
present increased tax rate all over the State, besides ordinary 
waste, extravagance and inefficiency, is the collusive and 
dishonest manner in which the executive branch of many 
of our city governments is being administered. 

Our present system of government gives the mayor, as 
the chief executive officer of the city, extraordinary power. 
In some cases it has been exercised for the public interest, 
but there have been many instances where the welfare of 
the taxpayers has been completely overlooked, with the 
result that the rentpayers and everyday workingmen also 
suffer, and they must carry their share of the burden as 
well as the owners of real estate. Something should be done 
to correct this evil. 

Our laws make no provision for the removal of the 
mayor of a city for maladministration, or malfeasance, in 
the conduct of his office. They provide for the removal 
of the Governor, judges, sheriffs, district attorneys, clerks 
of courts and others. I can see no good reason for ex- 
empting the mayors, and I firmly believe that the enact- 
ment of legislation placing them on the same basis, so far 
as removal from office is concerned, will give a more ef- 
ficient, honest and economical conduct of city affairs. A 
great saving of public funds will result, and a reduction in 
the tax rate will follow. 


MARTIN M. LOMASNEY. 
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APPENDIX A. i 


RESOLVE PROVIDING FOR AN INVESTIGATION AND REPORT 
RELATIVE TO MunicipaAL UNDERTAKINGS AND EXPENDI- 
TURES. 

Resolved, That a special commission of three or more 
skilled persons, without any official relation with or 
special interest in any form of municipal activity, shall 


be appointed by the governor, for the purpose of in- 


the commonwealth, with a view to devising ways and 
means for preventing further increases in such expendi- 
tures and of discontinuing such present municipal 





1 
2 
3 
+ 
5 vestigating municipal expenditures and undertakings in 
6 
7 
8 
9 


activities and undertakings and resulting expenditures 
10 as, in the opinion of the commission, may advantageously 
11 be dispensed with. Said commission shall hold hearings 
12 and may call upon the commissioner of corporations and | 
13 taxation, the director of the division of accounts and 
14 other departments, commissions, and officers of the 
15 commonwealth and of the several counties and mu- 
16 nicipalities, for such information as may be needed in 


17 the course of its investigation. Said commission shall 





18 be provided with quarters in the state house or else- 
19 where, shall receive such compensation as may be ap- 
20 proved by the governor and council, and may expend | 
21 for expert clerical and other services and expenses such 
22 sums as may hereafter be appropriated. The commis- 
23 sion shall make a report to the general court by filing 
24 the same with the clerk of the house of representatives 





5 not later than December thirty-first in the current year, 


9 
26 together with drafts of legislation necessary to carry its 
9 





7 recommendations into effect. 
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APPENDIX B. 


RESOLVE PROVIDING FOR THE CONTINUATION OF THE WoRK 


23 
24 


oF INVESTIGATING AND REVISING THE Tax Laws OF 
THE COMMONWEALTH BY AN UNPAID SPECIAL Com- 
MISSION. 


Resolved, That an unpaid special commission, consist- 
ing of one member of the senate to be designated by the 
president thereof, three members of the house of rep- 
resentatives to be designated by the speaker thereof, 
and three persons to be appointed by the governor, 
shall continue the investigation of the laws of the com- 
monwealth relative to taxation as provided by chapter 
forty-four of the resolves of nineteen hundred and 
twenty-seven, and shall carry to completion the study 
and report undertaken by the special commission ap- 
pointed under said chapter, hereinafter referred to as the 
initial commission. For such purpose, the commission 
appointed hereunder shall be vested with all the powers 
and duties conferred or imposed upon the initial com- 
mission, shall be provided with quarters in the state 
house, and may expend for expert, clerical and other 
expenses any unexpended balance appropriated for the 
use of the initial commission and such further sums, 
not exceeding, in the aggregate, dollars, as 
the general court may appropriate. The commission 
shall make a report to the general court by filing the 
same with the clerk of the house of representatives not 
later than December thirty-first in the current year, 
together with drafts of legislation necessary to carry 
its recommendations into effect. 














